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Robert J. Augustino
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Duquesne Light Company
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Before

Michael A. Nemec

Administrative Law Judge

HISTORY OF THE PROCEEDING


The complaint of Robert J. Augustino, filed February 13, 2003, stated that trees were trimmed on his property without his permission by a contractor for Respondent Duquesne Light Company.  The Complainant asked for damages and an order directed to Duquesne to prevent the trimming or removal of trees without the owner’s permission.  Counsel for Duquesne filed a timely answer and new matter.



Under date of November 5, 2003, Mr. Augustino wrote to me to the effect that he had received the notice for the initial hearing but would not be able to attend.  I responded by letter dated November 6, 2003, to the effect that his failure to attend could result in the dismissal of his complaint.  I offered him the opportunity to participate by telephone.  I received no response to my letter.  The initial hearing was held in Pittsburgh on Tuesday, November 18, 2003.  I attempted to contact Mr. Augustino by telephone, but was told he was unavailable.  Counsel for Duquesne moved on the record to dismiss the complaint for failure to prosecute.  Tr. 4-6.  The resulting record consists of a six-page transcript of my comments and the motion of counsel for Duquesne.  The record is reviewed in the discussion section.  In accordance with the decisions of this Commission, the complaint is dismissed with prejudice for failure to participate and to carry the burden of proof.  The record was closed on November 18, 2003, by notation on the Office of Administrative Law Judge Hearing Report.  No briefs were filed.

DISCUSSION


As the party seeking the intervention of this Commission, Mr. Augustino has the burden of proving that Duquesne has in some fashion violated provisions of the Public Utility Code, or regulations or orders of this Commission in the course of providing him with electric service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).  Mr. Augustino’s failure to participate in the hearing constitutes a failure to carry his burden of proof in this matter.  The matters raised in the complaint concern vegetation control procedures and alleged resulting damages.  Mr. Augustino’s failure to participate precludes me from creating a record with regard to the subject matter of his complaint.  I conclude that his complaint should be dismissed with prejudice.
CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this case.

2. Complainant has failed to show any violations by Duquesne Light Company of the Public Utility Code or the regulations or orders of this Commission.

ORDER
THEREFORE,
IT IS ORDERED:
1. That the complaint of Robert J. Augustino against Duquesne Light Company, docketed at C-20039482, is dismissed with prejudice for failure to appear and to carry the burden of proof.

2. That the complaint captioned Robert J. Augustino v. Duquesne Light Company, docketed at C-20039482, be terminated and the record marked “closed”.
Dated:  January 30, 2004



                                                                  







Michael A. Nemec







Administrative Law Judge
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