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HISTORY OF THE PROCEEDING


On December 18, 2003, Thomas McCreavy (Complainant) filed a formal complaint (Complaint) against Verizon Pennsylvania Inc. (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that since 1998, his home telephone line has been monitored by Respondent’s union employees or Respondent’s employees or some other organization or union.  Complainant requests that the Commission, “have a investigation team prove this and persue [sic] the responsible.”



On January 9, 2004, Respondent filed an Answer and a Motion to Dismiss the Complaint (Motion).  In its Answer, Respondent avers that it conducted a 100% line inspection on June 23, 2003, and that it found no evidence of any illegal wiretaps.  Respondent also avers that it changed Complainant’s cable pair at that time as a precaution.  In its Motion, Respondent argues that the Commission lacks jurisdiction over Complainant’s dispute.  Respondent argues that Complainant’s request lies exclusively within the jurisdiction of the Pennsylvania courts.  



Complainant did not file an answer to Respondent’s Motion.



This matter was assigned to me by Motion Judge Assignment Notice dated January 15, 2004.

DISCUSSION


A participant in a case may file a preliminary motion questioning the jurisdiction of the Commission.  See, 52 Pa. Code §5.101(1).  Respondent has filed such a motion in this case.  It is axiomatic that the Commission is a creature of the legislature and that it only has those duties, powers, responsibilities, and jurisdiction given to it by the legislature.  Western Pennsylvania Water Company v. Pennsylvania Public Utility Commission, 10 Pa. Commw. 533, 311 A.2d 370 (1973).



In the present case, Complainant claims that his telephone line has been monitored since 1998 by Respondent’s employees or some other union or organization.  Complainant requests that the Commission prove his claim and also pursue the perpetrators.



The case cited by Respondent in its Motion to Dismiss the Complaint provides facts similar to those in the present case.  In McClellan v. Pennsylvania Public Utility Commission, 159 Pa. Commw. 675, 634 A.2d 686 (1993), McClellan filed a formal complaint with the Commission against Bell Telephone Company (a predecessor of Respondent) alleging that his telephone line had been wiretapped for two years and that Bell Telephone Company had not investigated the matter.  The Commission, however, held that it did not have jurisdiction over McClellan’s complaint.  McClellan subsequently appealed the Commission’s decision to the Pennsylvania Commonwealth Court.  The Court stated as follows:

The Wiretapping and Electronic Surveillance Control Act (Act), 18 Pa.C.S. §§5701-5781, governs the issues raised by McClellan in his complaint.  Section 5725 of the Act, as amended, 18 Pa.C.S. §5725, provides for civil remedies for violations of the Act.  These civil remedies must be pursued in the courts and not before administrative agencies.  Section 5721 of the Act, 18 Pa.C.S. §5721, states that all of the remedies provided for in the Act (which include civil damages, criminal prosecution, and removal of government officials from office) are the exclusive judicial remedies and sanctions that are available for wiretap violations.  Section 5721 of the Act gives the courts the exclusive power to determine the legality of electronic surveillance.  The PUC does not have jurisdiction to authorize wiretaps, to hear criminal prosecutions involving illegal wiretaps or to provide civil remedies for victims of illegal wiretaps.  This lack of jurisdiction is predicated on the PUC’s lack of authority to determine the legality of an instance of electronic surveillance.  It is clear that McClellan must pursue his complaint against Bell in common pleas court, because the PUC has no jurisdiction over matters governed by the Act.
634 A.2d at 688-689.



Thus, consistent with the Commonwealth Court’s ruling in McClellan, I find that the Commission lacks jurisdiction over Complainant’s claim of illegal monitoring of his telephone line.  Jurisdiction over Complainant’s claim lies in a court of common pleas.  Therefore, I will grant Respondent’s Motion to Dismiss the Complaint.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That Verizon Pennsylvania Incorporated’s Motion to Dismiss the Complaint is granted.



2.
That the Complaint of Thomas McCreavy v. Verizon Pennsylvania Inc. at Docket No. C-20032225 is dismissed.


3.
That this case be marked closed.







____________________________________








Charles E. Rainey, Jr.








Administrative Law Judge
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