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History of the Proceeding


This decision grants the motion of the Respondent and dismisses the complaint of a residential telephone utility customer prior to hearing because the complaint fails to allege any violation by the Respondent of any provision of the Public Utility Code, this Commission’s regulations or orders.  Further, Complainant has raised the same claims in a prior proceeding where the claims were fully adjudicated adversely to Complainant.


Complainant Robert Cinciripini filed the present complaint on November 14, 2003.  His complaint states, as well as I can interpret it, as follows:
My call plan is unlimited local.  Many calls are message unit calls (toll).  I have lists like ones sent to you.  Some #’s I can’t find on list, or in phone book.  I have poor vision & hearing.  I call oper. Give my H + H I wish to call.  I ask if toll or local.  At times I am told it appears local.  Depends on my plan.  I tell oper my plan.  Then told to call phone co.  They say I should buy a more expensive plan.  I don’t want to call phone co.  Always takes up lots time.  Toll used to be called bands.  Now it is zones.  I ask only to be shown how to choose local & toll a easy way.

Attached to the complaint are five pages of documents that appear to be photocopies of pages from a Verizon telephone directory.



Respondent Verizon Pennsylvania Inc. has filed an answer and a motion to dismiss.  In its answer, Verizon recounts that Complainant filed a similar complaint in August 2002 that went to hearing before ALJ Porterfield on January 24, 2003.  The ALJ issued an initial decision on June 12, 2003.  The initial decision dismissing the complaint became final on August 7, 2003.


Respondent Verizon’s motion to dismiss the complaint alleges a failure to state a cause of action and that the matters alleged by the complaint have already been decided in a prior proceeding.  The motion to dismiss will be more fully considered in the discussion section that follows.



Mr. Cinciripini contacted this office by telephone to ask how or what he should do with regard to the motion to dismiss.  He was granted five days to file a written response.  He did so under date of January 21, 2004.  His response, as best I can read it, is as follows:

1.21.04  412.271-9343  Re: C-20031919

Dated 1-8-04  mailed 1.14.04  Verizon didn’t try to help me or even discuss problem that still exists seems Verizon would rather pay many dollars to lawyers than spend time to help loyal steady customers.  If I must attend hearing, I will do so.  It would be nice for Verizon to help me instead fighting me with hi priced lawyers.  No reason for my case to be dismissed because Verizon don’t want to help me keep my phone bill low as possible.  Thanks for your time and patience.
Discussion



As the party seeking affirmative action from this Commission, Complainant has the burden of showing that Verizon has in some fashion violated provisions of the Public Utility Code, this Commission’s regulations or orders, in its provision of service to him.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).  Specifically, Section 701 of the Public Utility Code provides for the types of complaints this Commission may entertain.  Section 701 states in pertinent part that “any person, . . . having an interest in the subject matter, . . . may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  66 Pa. C.S.A. §701.  Every Pennsylvania public utility has a service obligation to each of its customers.  Section 1501 of the Public Utility Code, 66 Pa. C.S.A. §1501.  That service obligation may be enforced by this Commission upon a complaint filed by a customer of the utility.  Section 1504 of the Public Utility Code, 66 Pa. C.S.A. §1504.



Mr. Cinciripini’s complaint can be summarized as his request for some simple way to know whether a call he wishes to make is included in his current calling plan or is a toll call.  He acknowledges in his complaint that he knows he can call Verizon for the information.  Further, he attached copies of pages from a Verizon directory that set forth the information that he seeks.  Neither the complaint nor his reply to the motion to dismiss contains any allegation of a failure of Verizon to provide him with service.  If this were Mr. Cinciripini’s first formal complaint raising the matter about his alleged confusion, I would be inclined to go forward to a formal initial hearing.  However, Mr. Cinciripini filed a previous formal complaint on August 16, 2002, that went to hearing on January 24, 2003.


In his initial decision dated June 12, 2003, ALJ Porterfield specifically discussed in the findings of fact those matters that were confusing to Mr. Cinciripini.  ALJ Porterfield found that, at least as of the hearing, that Mr. Cinciripini understood why he had been confused.  ALJ Porterfield specifically found that Mr. Cinciripini understood that under his local calling plan he will incur message-unit charges for calls made to numbers in Bands II, III, IV and V.  Finding of Fact 22.  ALJ Porterfield also found that Mr. Cinciripini was provided an explanation of his local or toll-free calling area on June 25, 2002, two months before he filed his first formal complaint.  Finding of Fact 23.  Cinciripini v. Verizon, C-20028346, Initial Decision dated 6/12/03, Final Order entered 8/07/03.


This Commission may dismiss a complaint without a hearing if, in its opinion, a hearing is not required in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S.A. §703(b).  A hearing is necessary only to resolve questions of fact, and is not required to resolve questions of law, policy or discretion.  Lehigh Valley Power Committee v. Pa. P.U.C., 563 A.2d 548 and 557 (Pa. Cmwlth. 1989).


Mr. Cinciripini has asked for help in determining whether proposed calls are within his calling area or if he will be charged an additional amount.  He has been told that he need only call his local business office.  Finding of Fact 18, Cinciripini v. Verizon, C-20028346, Initial Decision dated 6/12/03, Final Order entered 8/07/03.  I conclude that there are no facts in dispute in the present complaint.  Mr. Cinciripini has had a full and fair opportunity to air his concerns in the prior proceeding.  His complaint was dismissed and no appeal was taken.



In addition to its claim that the complaint here does not allege any violation of any law, regulation or order that this Commission has authority to enforce, Verizon asserts that the present litigation is barred by the doctrine of res judicata.  This Commission has applied the doctrine of res judicata to bar the relitigation of matters previously decided.  The doctrine requires that four conditions be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons or parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  See O’Toole v. Bell Telephone Company of Pennsylvania, 77 Pa. PUC 98, 104 (1992).


The four conditions are met here in that the issue and cause of action are the same.  The question raised in both the present case and previous one dealt with whether Verizon provided Complainant with sufficient information to be able to determine whether any proposed call would be within or without his calling plan.  The parties are clearly the same.  The identity of the quality and capacity of either party has not changed in short time period separating the two actions.



Finally, I choose to rely on Section 316 of the Public Utility Code.  The first sentence states in pertinent part:  “ Whenever the commission shall make any . . . finding, . . . the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.”  The explanations and “help” Mr. Cinciripini wanted were provided in the prior case.  I suggest that he reread ALJ Porterfield’s extensive and exhaustive initial decision.  In the meantime I conclude that there is no good reason to repeat the same exercise.  The motion to dismiss will be granted.
Conclusion of Law
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
As the party seeking affirmative relief from the Commission, the Complainant has the burden of producing persuasive evidence of those facts necessary to support granting any relief sought. Section 332(a) of the Public Utility Code, 66 Pa.C.S. §332(a).


3.
To prevail on a complaint alleging that a jurisdictional public utility failed to provide safe, adequate, reasonable, and efficient service, a complainant must allege that the respondent has in some fashion violated a law, regulation or order that this Commission has authority to enforce.  Sections 332(a), 701 and 1501 of the Public Utility Code, 66 Pa.C.S. §§332(a), 701 and 1501.


4.
Commission may dismiss a complaint without a hearing if, in its opinion, a hearing is not required in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S.A. §703(b).


5.
Whenever this Commission shall make any finding, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.  Section 316 of the Public Utility Code, 66 Pa. C.S.A. §316.
ORDER


THEREFORE,



IT IS ORDERED:

1.
That the complaint captioned Robert Cinciripini v. Verizon Pennsylvania Inc., at Docket No. C‑20031919, is denied and dismissed.



2.
That the complaint captioned Robert Cinciripini v. Verizon Pennsylvania Inc., at Docket No. C‑20031919, be terminated and the record marked “closed.”
Dated:  January 30, 2004



____________________________       







Michael A. Nemec







Administrative Law Judge
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