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Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On July 17, 2003, Arnold Neubauer (Complainant) filed a Complaint against PECO Energy Company (PECO or Respondent), alleging, inter alia that his electric was not turned on for 72 hours after he paid the bill.  Complainant seeks an Order requiring PECO to pay for spoiled food.

PECO duly filed an Answer admitting that Complainant’s service was terminated on October 28, 2002 and that Complainant paid $172.00 for service restoration.  By way of further Answer, PECO averred that it was unable to restore Complainant’s service on October 29, 2002 because it was unable to gain access to Complainant’s meter.  Respondent seeks dismissal of the Complaint.



A telephonic hearing was held on January 23, 2004.  Respondent appeared by counsel, presented one witness and introduced four exhibits.  Complainant appeared and testified on his own behalf.  The record was closed on January 23, 2004.

FINDINGS OF FACT



1.
Complainant is Arnold Neubauer, 5910 Erdrick Street, Apt. 11, Philadelphia, PA 19135.


2.
Respondent is PECO Energy Company, 2301 Market Street, Philadelphia, PA 19101.


3.
On October 8, 2002, PECO mailed Complainant a ten day termination notice (PECO Exhibit No. 3).



4.
On October 11, 2002, a PECO representative called Complainant at 11:55 a.m. (72 hour attempted contact).  The call was answered by an answering machine, but no message was left.  On the same date (October 11, 2002), a second call was made at 7:03 p.m. and again the call was answered by an answering machine.  A message was left by the PECO representative (PECO Exhibit No. 3, p. 2).


5.
On October 15, 2002 at 9:04 a.m. (another 72 hour contact), a PECO representative called Complainant, but the call was answered by an answering machine and the representative left a message (PECO Exhibit No. 3, p. 2).
6.
Complainant did not return the foregoing calls.



7.
On October 23, 2002, a PECO representative left a 48 hour notice at Complainant’s residence (PECO Exhibit No. 3, p. 3).


8.
Complainant did not contact PECO in response to the 48 hour notice.



9.
On October 28, 2002, Complainant’s electric service was shut off for non-payment of $54.41 and the PECO representative left a termination notice (PECO Exhibit No. 3, p. 4).



10.
On October 28, 2002, after the shut-off, Complainant paid $172.00 (which included the $54.41 + $56.00 deposit + $60.00 reconnection fee) to have service restored.



11.
On October 29, 2002 at 1:55 p.m., a PECO field representative went to Complainant’s premises (an apartment complex), but was unable to gain access to the electric meter to restore service.



12.
On October 30, 2002 at 1:38 p.m., a PECO field representative again went to Complainant’s premises, was able to gain access to the meter and restored Complainant’s residential electric service.



13.
A Bureau of Consumer Services (BCS) decision of November 25, 2002 (Case No. 1266907) dismissed the informal complaint concluding that PECO attempted restoration of service on October 29, 2002, but did not have access (PECO Exhibit No. 4).



14.
The BCS decision recites that due to inconvenience experienced for restoration of service, PECO credited the reconnection fee and deposit to Complainant’s account.



15.
Complainant testified that he seeks $200.00 in food spoilage and an acknowledgement from PECO that it was not true that PECO could not obtain access to the meter to restore service on October 29, 2002.

DISCUSSION



In this proceeding, Complainant seeks an Order requiring PECO to pay for spoiled food and to issue an apology for not having his electric service (terminated for non-payment) restored until 72 hours after he paid the fill.



The record evidence discloses that on October 11, 2002, a PECO representative called Complainant at 11:55 a.m. (72 hour attempted contact); that the call was answered by an answering machine, but no message was left; that on the same date (October 11, 2002), a second call was made at 7:03 p.m. and again the call was answered by an answering machine; that a message was left by the PECO representative (PECO Exhibit No. 3, p. 2); that on October 15, 2002 at 9:04 a.m. (another attempted 72 hour contact), a PECO representative again called Complainant, but this call was also answered by an answering machine and the representative again left a message (PECO Exhibit No. 3, p. 2).  It is to be noted that Complainant did not respond to any of the foregoing notifications and messages.



Thereafter, the record further discloses that on October 23, 2002, a PECO representative left a 48 hour termination notice at Complainant’s residence (PECO Exhibit No. 3, p. 3).  However, Complainant did not contact PECO in response to the 48 hour notice.  Subsequently, on October 28, 2002, Complainant’s electric service was shut off for non-payment of $54.41 and the PECO representative left a termination notice (PECO Exhibit No. 3, p. 4).  It was only after service termination that Complainant, on October 28, 2002, paid $172.00 (which included the $54.41 + $56.00 deposit + $60.00 reconnection fee) to have service restored.



The next series of events goes to the crux of the instant Complaint.  On October 29, 2002 at 1:55 p.m., a PECO field representative went to Complainant’s premises (an apartment complex), but was unable to gain access to the electric meter to restore service.



Complainant contends that the door to the room where the electric meters for the residents of the apartment complex is located was open.  However, Complainant reluctantly admitted that since he was not there at the time, he didn’t actually know whether the door was locked or not; but in any event if it were locked, that the PECO representative should have made other efforts to obtain access to the meter room.  However, having paid the delinquent amount which originally caused the service shut-off, and knowing that electric service was to be imminently restored, it was Complainant’s duty to make certain that access to the meter room was available; and if Complainant was not available to provide access, then it was Complainant’s duty to arrange for such access to be readily available and to notify the PECO representative (by note at the premises or by an advance call with instructions) as to how access could be obtained.  The PECO representative cannot be faulted for his inability to gain access when Complainant did not check or take any other action to make certain that the meter room was open.  Complainant’s assumption that it was open is not convincing.



Moreover, by reason of Complainant’s failure to ensure access, as aforesaid, PECO and its ratepayers had to expend additional costs and expense to dispatch the field representative a second time on the next day (October 30, 2002) to restore service; and this time, the representative was able to gain access to the meter and did, in fact, reconnect Complainant’s electric service.


While it is true that the Commission’s Regulation at 52 Pa. Code §56.191 provides, inter alia, that when service to a dwelling has been terminated, the utility shall reconnect service by the end of the first full working day after receiving payment of the outstanding charge and a reasonable reconnection fee, in the instant matter, PECO made a bona fide attempt to reconnect the service within the time period set forth above; but due to circumstances over which PECO had no control, reconnection could not be accomplished.  However, as above set forth, PECO promptly made another attempt to reconnect on the next day and was successful.  Under the foregoing facts and circumstances, PECO did not breach its service obligations.


Moreover, even assuming arguendo that Complainant was able to sustain his burden of proof (and the Administrative Law Judge finds and concludes that Complainant has not done so in this proceeding), the Commission could not award Complainant monetary damages for alleged food spoilage because the Commission lacks jurisdiction to do so.  Thus, it has been held in Litman v. Peoples Natural Gas Co. (Pa. Super), 449 A.2d 720 (1982), inter alia, that


It is equally well-settled, however, that the PUC is not jurisdictionally empowered to decide private contractual disputes between a citizen and a utility.  See Byer v. Peoples Natural Gas Company, supra; Leveto v. National Fuel Gas Distribution Corporation, 243 Pa. Super. 510, 366 A.2d 270 (1976); Reading & Southwestern Street Railway Company v. Pennsylvania PUC, 168 Pa. Super. 61, 77 A.2d 102 (1950).  Id. at 558-59, 393 A.2d at 674-75.



Further, the Court in Litman also cited Behrend v. Bell Tel Co., 242 Pa. Super. 47, 363 A.2d 1152 (1976), vacated and remanded on other grounds, 473 Pa. 320, 374 A.2d 536, appeal after remand, 257 Pa. Super. 35, 390 A.2d 233, wherein the Court held,

The courts retain jurisdiction of a suit for damages based on negligence or breach of contract wherein a utility’s performance of its legally imposed and contractually adopted obligations are examined and applied to a given set of facts.  (citation omitted)  (footnote omitted)  Id. 242 Pa. Super. At 59, 363 A.2d at 1158.



For all of the foregoing reasons, the Complaint will be dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant has failed to meet his burden of proof.



3.
The Commission lacks jurisdiction to award monetary damages in this type of proceeding.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Arnold Neubauer against PECO Energy Company in Docket Number C-20030756 is hereby dismissed.



2.
That the record in this matter be marked closed.

Date:
February 4, 2004



___________________________________








Herbert Smolen







Administrative Law Judge
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