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OPINION AND ORDER

BY THE COMMISSION:


Before us for consideration is the January 15, 2004 Order Certifying Material Question to the Commission (Certification Order).  The Certification Order comes before this Commission pursuant to the procedures of 52 Pa. Code § 3.10(b), regarding the grant of interim emergency relief.
  On January 15, 2004, presiding Administrative Law Judge (ALJ), Susan D. Colwell, issued an Interim Emergency Order (Emergency Order) granting interim emergency relief to Deborah L. Harris, et al. and the Office of Consumer Advocate (OCA), based on the ALJ’s consideration of a Joint Petition for Emergency Relief (Joint Petition) filed January 2, 2004, by these Parties.  A hearing was held on the Joint Petition, January 9, 2004.  Briefs addressing the Certification Order were filed by Deborah L. Harris, et al., through her counsel,
 the OCA, and UGI Utilities, Inc. – Gas Division (UGI).   

History of the Proceedings


Deborah L. Harris is the nominal Complainant in a Formal Complaint filed against UGI on December 19, 2003.  The Formal Complaint alleges, inter alia, that until November 6, 2003, Mrs. Harris and twenty-nine of her neighbors of the 600 block of Dauphin Street, Harrisburg, Pennsylvania, were natural gas customers of UGI.  After receiving letters from UGI and pursuant to contacts between Deborah L. Harris, et al., and UGI, she and her neighbors were terminated or discontinued from the receipt of natural gas distribution service from UGI and converted to propane.  The termination or discontinuation of natural gas distribution service and conversion to propane was effectuated under conditions and circumstances which are alleged to have been taken in violation of the Public Utility Code (Code), 66 Pa. C.S. § 1102(a)(1); § 1501, et al., and Commission regulations.  The OCA filed its Notice of Intervention on 
December 19, 2003.



On January 2, 2004, the Joint Petition seeking interim emergency relief was filed.  The Joint Petition alleged that the actions of UGI resulting in the installation of 34 100-gallon propane tanks to the homes of the residents of the 600 block of Dauphin Street, as a substitute for natural gas service, created a clear and present danger to the lives and properties of the residents and their neighbors.  The Joint Petition sought a Commission order which would direct UGI to restore gas service to the affected residents, immediately.  Certain other specific remedies were also requested.  As further relief, the Joint Petition requested an order directing that UGI: (a) assume the billing responsibility to AmeriGas for the provision of propane to the affected residents of Dauphin Street; (b) reinstate budget billing arrangements for no higher cost than the residents would incur for natural gas in the same weather conditions; (c) advise each resident of all customer assistance programs offered by UGI and enroll those who are eligible and in need of assistance; (d) negotiate payment arrangements for arrearages; (e) comply with all other Chapter 56 [52 Pa. Code §§ 56.1, et al.] requirements; (f) hold the residents harmless for and assuming liability for payment of fines and repairs to tanks, lines or appliances until natural gas service is restored; and (g) perform regular safety inspections of the tanks and their environs.  See Emergency Order at 3. 


Also on January 2, 2004, nine additional residents of the 600 block of Dauphin Street who were converted to propane from natural gas distribution service filed a request to join as Complainants.  This request was granted without objection at the January 9, 2004 hearing.  (Emergency Order at 3).


UGI filed an Answer to the Joint Petition.  UGI responded, inter alia, that the Joint Petition and supporting Affidavits and Appendices did not establish a clear or present danger.  UGI took the position that the Joint Petition established that lawful propane installations were made, consistent with applicable laws and standards.  (Answer at 1). The Answer further denied that UGI’s actions were taken in violation of the Public Utility Code.  See Response to Averment, Para. #5.  


In New Matter, UGI alleged that the Joint Petition is moot because UGI has not abandoned gas service to the affected neighborhood, but that the owners of the properties who were converted to propane have voluntarily discontinued natural gas distribution service; that this Commission has no jurisdiction to compel property owners to select a particular fuel source for their buildings; that the Commission has no jurisdiction to specify the City of Harrisburg’s policies concerning the use of propane as a fuel source within the City of Harrisburg; that the Joint Petitioners lack standing to represent the interests of property owners on the 600 block of Dauphin Street; and that the Commission has no jurisdiction over contractual disputes between the property owners and UGI.  See Emergency Order at 3-4.  



The OCA filed a Reply to UGI’s New Matter (January 9, 2004, and January 26, 2004 replies).  The OCA disputes UGI’s legal position regarding the standing of the residents to maintain this action and the jurisdiction of the Commission regarding the substance of the action.  In its Reply, the OCA states that “[t]he issue is whether UGI has unlawfully terminated service to its customers and placed those customers in a dangerous situation by its actions.”  (January 9, 2004 Reply at 2).



At the January 9, 2004 hearing, eleven witnesses testified, thereby producing a transcript of 190 pages.  Joint Petitioners submitted thirteen exhibits which were admitted into the record.  UGI submitted one exhibit which was entered into the record.  At the conclusion of the hearing, presiding ALJ Colwell made 111 Findings of Fact (FOF), which findings are adopted and incorporated by reference unless expressly or by necessary implication they are modified or rejected by this Opinion and Order.  The presiding ALJ, after due consideration of the testimony, Affidavits, and Appendices produced at the January 9, 2004 hearing, concluded that the Joint Petitioners had satisfied the requisite criteria for the issuance of an interim emergency order.  (Emergency Order, at 29-31).  



On finding that interim emergency relief was needed, the presiding ALJ directed a remedy which substantially adopted the prayer for relief contained in the Joint Petition, with the exception that the immediate repair and replacement of the natural gas main, which formerly served the block, was not ordered.  See Emergency Order at 27‑28.  Pending the resolution of the underlying Formal Complaints, the ALJ directed that:

[i]n order to return the Petitioners to the positions where they were prior to UGI’s conversion of the 600 block of Dauphin Street to propane, Petitioners should be offered the opportunity to participate in UGI’s Gas Beyond the Mains program, which is contained in UGI’s tariff and provides that UGI arrange for the delivery of propane service through its affiliate and bill the customer their purchased gas cost rate and their distribution rates, as well as any other program that UGI offers to its gas customers, including budget billing and payment plans . . .   
(Emergency Order at 28).



Briefs on the Certification Order were filed by UGI, the OCA and Deborah L. Harris, et al.  The OCA and Deborah L. Harris, et al, support ratification of the Emergency Order.  In its Brief, UGI does not contest the grant of interim emergency relief, but seeks modification of one provision contained in Ordering Paragraph #4 of the Emergency Order.
Discussion


We find the presiding ALJ to have provided a concise and accurate statement of the principles involved in the determination that is before the Commission at this time. That is,“[t]he only issue ripe for decision is whether the Petitioners are entitled to an interim emergency order pending the outcome of the complaint case.”  (Emergency Order at 22).  Section 3.7(a) of the Commission’s Regulations, 52 Pa. Code § 3.7(a), provide that an interim emergency order may be issued by the presiding officer  upon a showing that:



(1)
The petitioner’s right to relief is clear.



(2)
The need for relief is immediate.



(3)
The injury would be irreparable if relief is not granted.



(4)
The relief requested is not injurious to the public interest.



Each criterion must be met before an interim emergency order will issue, and the failure to meet any one of them requires the denial of emergency relief.  See Emergency Order at 22, citing Big Apple Dinner Theater, Inc. v. Bell of Pennsylvania, Docket No. C-00934817 (Order entered April 30, 1993); Crums Mill Associates, et al. v. Dauphin Consl. Water Supply, Docket No. C-00934810 (Order entered April 16, 1993); Leonard v. Thornburgh, 463 A.2d 77 (Pa. Commw.1983).  


Upon review of the transcript, exhibits, and consideration of the Emergency Order, we agree with the presiding ALJ that an emergency condition, that requires immediate relief, has been established and is found to exist at the property or premises of Deborah L. Harris and the other residents of the 600 block of Dauphin Street, Harrisburg, Pennsylvania who previously received natural gas distribution service from UGI and who were converted to propane.  We adopt the legal analysis set forth by ALJ Colwell in the Emergency Order and would modify such reasoning only to the extent set forth in this Final Order, which ratifies the actions of the presiding ALJ.  

 
In addition to the requirements recommended by the ALJ, we will encourage UGI to be diligent in meeting its commitments made on this record to the City of Harrisburg Fire Chief and Codes Enforcement Officer to remediate promptly any violations of applicable fire or municipal codes.  Further, we will require UGI to submit certain interim reports to the Bureau of Consumer Services.  Finally, we shall increase the frequency of the interim safety inspections recommended by the ALJ. 
1.
Whether Joint Petitioners’ Right to Relief Is Clear


ALJ Colwell noted that in order to find that Joint Petitioners’ right to relief is clear, it is not necessary to determine the merits of the controversy.  Rather, in addition to satisfying the other criteria, it must only be shown that Joint Petitioners’ claims raise substantial legal questions.  After referencing the applicable provisions of the Code, 66 Pa. C.S. § 1102 – Enumeration of acts requiring certificate; and 66 Pa. C.S. § 1501 –Character of service and facilities, ALJ Colwell concluded that substantial legal questions were presented as to whether the actions of UGI constituted an abandonment of service within the meaning of Section 1102, and whether the actions of UGI in converting the residents of the 600 block of Dauphin Street to propane violated the duties owed by a utility to, inter alia, its patrons pursuant to Section 1501.  (Emergency Order at 23-24, citing Pleasant Hills Construction Co., Inc. v. Public Auditorium Authority of Pittsburgh, et al., 782 A.2d 68 (Pa. Commw. 2001), citing T.W. Phillips Gas and Oil v. The Peoples Natural Gas Co., 492 A.2d 776 (Pa. Commw. 1985); Borough of Duncannon v. Pa. PUC  713 A.2d 737 (Pa. Commw. 1998).  See OCA Brief at 3-5; Deborah L. Harris Brief at 8‑9.  


Finding the ALJ’s reasoning as set forth in the Emergency Order to be in accord with the record evidence and the law, we shall adopt it.   
2.
Whether the Need for Relief is Immediate 


The presiding ALJ concluded that an immediate need for relief was present due to the economic hardship faced by the affected residents, should the conversion to propane ultimately be proven to have been, in violation of the Code, or Commission Regulations.  The ALJ relied upon West Penn Power Co. v. Pa. Publ. Util. Comm’n, 615 A.2d 951 (Pa. Commw. 1992), petition for allowance of appeal denied, 536 Pa. 631, 637 A.2d 291 (Pa. 1993), cert. denied, 115 S.Ct. 811 (1994), for the proposition that the specific facts of a case may support a finding that economic detriment may amount to an emergency.  The ALJ determined that:
In this situation, if the termination were improper, the economic detriment is immediate to each resident, since it is January and the need for heat is constant.  As the Joint Petitioners point out, the residents in the 600 block of Dauphin Street may, as UGI gas customers, be eligible for any number of programs which would aid them in affording their heating bills, such as budget billing, low income usage reduction programs, payment arrangement protections under Chapter 56, and the requirements of the advance notification procedures for customers who are in danger of losing service prior to the actual loss of that service.  In contrast, the propane companies require the customers pay in full at the 
time of the delivery or they do not get the propane. The hardship for these residents is immediate.  
(Emergency Order at 26).



We agree with the ALJ’s analysis and under the facts in this proceeding, we conclude that the economic detriment supports immediate relief.  

 
With regard to the physical safety of the residents, due to the use of propane as compared to natural gas, the ALJ determined that the record overwhelmingly establishes that propane tanks are permitted in the City of Harrisburg and no fire code or City ordinance is violated by the introduction of propane as a source of heat and as fuel for household appliances.  The ALJ further determined that a few problems existed with installation of the appliances being served by propane, which require attention, and that City of Harrisburg officials do not like having a street of row homes with propane tanks lined up behind them.  

 
While the Joint Petitioners, in their Brief, still urge this Commission to determine that the physical safety of the residents demands immediate action, we find no basis to reverse the ALJ on this issue at this time. 
3.
Whether the Injury Is Irreparable If Relief is Not Granted


ALJ Colwell noted that this criterion is met simply by UGI’s failure to comply with the statutory requirements of 1501 of the Code, to the extent that UGI dealt with the property owners rather than its customers.  She observed that the law is clear that a violation of an express provision of a statute is per se irreparable harm for purposes of a preliminary injunction. ( Emergency Order at 26-27).  She further noted that the same reasons that support the conclusion that the need for relief is immediate also support the conclusion that the harm is irreparable.  Id.  


 
Both the OCA and Deborah L. Harris, et al., concur with the ALJ’s analysis.  Both note, however, that the ALJ did not reference Section 1102 or 1103 of the Code in her conclusion that the violation of an express provision of a statute is, per se, irreparable harm.  The ALJ properly noted that there were substantial questions raised with regard to Sections 1102 and 1103.  Therefore, it is not necessary to engage in a determination on the merits of the positions of the Parties regarding Section 1102 or 1103 at this time, since it is uncontroverted that there was a failure to comply with Section 1501.  This alone is sufficient to support this criterion.
4.
Whether the Relief Requested Is Injurious to the Public Interest


As noted, the presiding ALJ has not directed the immediate repair and replacement of the natural gas main which formerly served the block.  See Emergency Order at 27-28.  Instead, it was directed that Petitioners be offered the opportunity to participate in UGI’s Gas Beyond the Mains program, which provides that UGI arrange for the delivery of propane service through its affiliate and bill the customer their purchased gas cost rate and their distribution rates.
  The ALJ also directed UGI to inform the affected residents of any other program that UGI offers to its gas customers, including budget billing and payment plans.  (Emergency Order at 28).


Both Deborah L. Harris, et al., and the OCA concur in the relief directed by the presiding ALJ.  The objective of interim emergency relief, which is in the nature of injunctive relief, is to maintain the status quo and attempt to place the Parties in the last, lawful, uncontested status.  See Pa. PUC v. Israel, 52 A.2d 317 (Pa. 1947).  


In its Brief, UGI does not generally contest the grant of interim emergency relief.  However, UGI seeks modification of the directives contained in Ordering Paragraph #4 of the Emergency Order.  That Paragraph provides as follows:  
4.
That UGI Utilities, Inc. – Gas Division shall hold the residents identified in ordering paragraph (2)(a) harmless for the payment of fines and repairs to those tanks, lines or appliances installed or converted to propane by UGI Utilities, Inc. – Gas Division, until the Commission shall issue a final order in the underlying Complaint at this docket.   


UGI explains that it believes the above-cited Ordering Paragraph is overly broad and holds the residents of the 600 block of Dauphin Street, Harrisburg, harmless to a greater degree than is provided to other customers of UGI for similar installed facilities.  (Brief at 1).  UGI proposes revised language for Paragraph #4 which would modify the hold harmless requirement for facilities damaged by improper actions by the residents or “their guest,” failure to undertake reasonable maintenance and care of the appliances, willful or negligent acts of a third party, or municipal fines imposed upon a resident based on the failure to comply when the resident has been advised of a safety directive.  (UGI Brief at 2-3).  


The OCA, in anticipation of this position of UGI, opposes modification of Paragraph #4.  The OCA states, “[t]he ALJ’s Order properly assigns responsibility to UGI, under the circumstances of this case, for payment of fines and repairs to the tanks, lines or appliances installed or converted to propane by UGI.”  In addition to the directives contained in the Emergency Order, the OCA requests an added directive that UGI meet its commitments made on this record to the Fire Chief and the Codes Enforcement Officer of the City of Harrisburg.  See OCA Brief at  referring to Tr. at 33, 140-141; Emergency Order at 9; FOF #30, 94, 95.
  The OCA notes that directing UGI to continue its cooperation in this matter is within the Commission’s jurisdiction and will ensure a forum for the residents and the City if UGI’s cooperation wanes.  Id.
  



On review of the relief directed by the presiding ALJ, we find it to be reasonable, appropriate, and in the public interest.  As such, the ALJ’s directives are adopted.  While the relief does not, at this time, return the residents to the last lawful and uncontested status that existed prior to conversion, the feasibility concerns support the relief as in the public interest.  See Tr. at 186-187.



UGI’s request to modify Para. #4 is hereby denied.  We are persuaded by the record and the arguments of the OCA that no clarification or limitation of this paragraph is necessary.  To the extent UGI would encounter any of the circum​stances raised by its concerns, it can separately track and record those occurrences and expenses for the consideration of the presiding ALJ at such time as the record on the merits of the Formal Complaint is to close.



We encourage UGI to continue to exercise diligence in meeting its commitments made on the record to the Fire Chief and City Codes Enforcement Officer of the City of Harrisburg.  Further, to track customer response to the various assistance programs public interest requires that we require UGI to provide bi-weekly status reports to the Commission’s Bureau of Consumer Services (BCS) regarding the enrollment of the residents in all customer assistance and related programs.  This change is motivated by the fact that we are nearing the end of the heating season thus negating the benefits of a 30‑day reporting requirement.  This bi-weekly obligation shall continue until, after request and approval of the Commission, until the end of the 2004 heating season, or a final disposition on the merits of the underlying Formal Complaint.  Finally, requiring UGI to perform bi-weekly safety inspections of the tanks and the surrounding neighborhood is warranted.  
Conclusion


On consideration of the January 15, 2004 Emergency Order, said Order is supported by substantial and competent evidence in the record and is, therefore, ratified as the action of this Commission, consistent with the discussion contained in this Opinion and Order; THEREFORE, 


IT IS ORDERED: 


1.
That the Order Certifying Material Question filed by Administrative Law Judge Susan D. Colwell, on January 15, 2004, be, and hereby is, granted, to the extent that it is consistent with this Opinion and Order and the material question certified by Administrative Law Judge Susan D. Colwell, be, and hereby is, answered in the Affirmative.  


2.
That the Interim Emergency Order of Administrative Law Judge Susan D. Colwell, on January 15, 2004 be, and hereby is ratified and adopted, consistent with the discussion and modifications contained in this Opinion and Order.


3.
That the Joint Petition for Emergency Relief filed by the Office of Consumer Advocate, Deborah L. Harris, Angela Barr-Sponseller, Eugene G. Greene, Jr., Kim and James Ferrell, Carolyn Robinson, Shirley Shuff, Sherry Johnson, Marcellous Womack and Geraldine Sawyer at Docket No. C-20032233 is, hereby, granted. 



4.
That UGI Utilities, Inc. – Gas Division shall, as soon as possible but no later than seven (7) days from the date of issuance of this Order:

(a)
Identify those residents of the 600 block of Dauphin Street who were customers of UGI Utilities, Inc. – Gas Division prior to the cessation of natural gas service around November 6, 2003, and who presently have one or more propane gas tanks and provide a copy of the list to the Commission’s Bureau of Consumer Services;

(b)
Inform said residents identified in ordering Paragraph (4)(a), both orally and in writing, that they are eligible to have UGI Utilities, Inc. – Gas Division arrange for delivery of propane service through an affiliate at no higher cost than each resident would incur for natural gas in the same weather conditions and provide a copy of the written informational letter to the Commission’s Bureau of Consumer Services;

(c)
Inform those residents identified in ordering Paragraph (4)(a) that they are eligible for customer assistance programs, and inform each resident of the details and nature of the customer assistance programs offered by UGI Utilities, Inc. – Gas Division and provide a copy of the written informational letter to the Commission’s Bureau of Consumer Services;

(d)
Enroll those residents identified in ordering Paragraph (4)(a) in the programs for which they qualify identified in ordering Para​graphs (4)(b) and (4)(c).  


5.
That UGI Utilities, Inc. – Gas Division shall not refuse any resident identified in Ordering Paragraph (4)(a) service based on an outstanding arrearage of that resident’s prior gas service bill but may bill such residents based on previous budget billing arrangements which include a predetermined amount for arrearages.



6.
That UGI Utilities, Inc. – Gas Division shall hold the residents identified in Ordering Paragraph (4)(a) harmless for payment of fines and repairs to those tanks, lines or appliances installed or converted to propane by UGI Utilities, Inc. – Gas Division, until the Commission shall issue a final order in the underlying Complaint at the above-captioned docket(s).  



7.
That UGI Utilities, Inc. – Gas Division shall perform safety inspections of the tanks and their environs at least once every two-weeks, and shall promptly notify a resident both orally and in writing if the inspection reveals a situation, code violation, or danger requiring action on the part of the resident, and shall perform repairs when found to be necessary.  UGI Utilities, Inc. – Gas Division shall further submit status bi-weekly reports regarding these inspections to the Commission’s Bureau of Consumer Services regarding these inspections until the earlier of the end of the 2004 heating season, or the final disposition of the underlying complaint proceedings.  


8.
That UGI Utilities, Inc. – Gas Division shall meet its commitments made on this record to the City of Harrisburg Fire Chief and Codes Enforcement Officer to promptly remediate any violations of applicable fire or municipal codes.



9.
That UGI Utilities, Inc. – Gas Division shall not shut off propane service or arrange with its affiliate to shut off propane service to any resident identified in Ordering Paragraph (4)(a) based on an arrearage to the natural gas service predating the conversion to propane in or around November 6, 2003.  


10.
That a copy of this Opinion and Order be served upon all Parties of record and the Commission’s Bureau of Consumer Services.  







BY THE COMMISSION,







James J. McNulty,








Secretary

(SEAL)

ORDER ADOPTED:  February 12, 2004 
ORDER ENTERED:  February 12, 2004
	�	Pursuant to the Commission’s Rules of Administrative Practice and Procedure, the grant or denial of relief by an interim emergency order is certified by the presiding Administrative Law Judge to the Commission as a material question to be addressed in accordance with 52 Pa. Code § 5.305 of our rules pertaining to interlocutory review.  


	�	The Complaint was originally filed on behalf of Deborah L. Harris by the OCA.  


	�	UGI is affiliated with Amerigas. (Tr. at 187).


	� 	UGI agreed to make remediation to the tank installations by, among other things: (1) moving the tanks away from the properties back to the property line; (2) fencing the propane tanks to reduce the possibility of vandalism; (3) installing carbon monoxide and propane detectors; and (4) meeting with the property maintenance crews and the City codes officer to address and repair any potential code issues.


	�	The OCA observes that, although UGI is now cooperating with the City of Harrisburg to resolve potential safety issues and code violations, such cooperation did not begin until after the filing of the Joint Petition and UGI proceeded with the installation of propane tanks against the direct advice of the City Fire Chief.  (Brief at 12).  
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