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OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration is a letter which we deem to be Exceptions filed by Thomas Crock (Complainant) on March 26, 2003, to the Initial Decision of Adminis​trative Law Judge (ALJ) Fred R. Nene issued on March 20, 2003, in the above-captioned proceeding.  No reply exceptions were filed.  
History of the Proceeding
On September 16, 2002, the Complainant filed a formal Complaint against Equitable Gas Company (Respondent) stating that he had been removed from the Respondent’s Energy Assistance Program (EAP) and was finding the re-enrollment process difficult.
  The Complainant alleged that the Respondent’s EAP was poorly managed and its staff, patronizing.  The Complaint was served on the Respondent on October 8, 2002.  

The Respondent filed a timely Answer denying the allegations of the Complaint.  On March 5, 2003, a telephonic hearing was held before ALJ Nene.  The Complainant appeared pro se, and the Respondent was represented by Counsel.  The hearing generated a thirty-three page transcript.  The Complainant left the hearing during cross-examination.  The Respondent moved for dismissal of the Complaint for lack of prosecution.  

The ALJ dismissed the Complaint with prejudice for failure to prosecute.   We now consider the Complainant’s Exceptions.  
Discussion
We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  

Section 332(a) of the Public Utility Code (Code), as amended, 66 Pa. C.S. § 332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  The Supreme Court of Pennsylvania has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marguiles, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by another party.  Id., K.J. v. Pennsylvania Dep't of Pub. Welfare, 767 A.2d 609 (Pa. Cmwlth. 2001).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show how the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  
The Complainant testified that in early 2002, he submitted his financial information to the Respondent in an effort to prove continued eligibility for the EAP.  (Tr. at 12).  The Complainant testified that the Respondent incorrectly calculated his income.  (Tr. at 13).  The Complainant further testified that his mother, who is his sole source of income, gave him approximately $400.00 per month.  (Tr. at 19-20, 27).  When cross-examined regarding why his bank account statements showed deposits totaling $3,813.83 over a four-month period, the Complainant testified that the deposit of $372.90 might be a payment from State Farm to settle an accident claim, and that $300.00 might be settlement for a “licensing” dispute.  (Tr. at 22).  The Complainant explained that the additional deposits to his bank account were monies earned by buying and selling Pittsburgh Pirates and Pittsburgh Steelers tickets.  (Tr. at 25-26, 29).  The Complainant argued that these additional monies could not be annualized as income as they were intermittent.  The Complainant seemed to become frustrated with the line of questioning and left the hearing before it was concluded.  (Tr. at 31).  

The Respondent moved to dismiss the Complaint because it had no opportunity to complete its cross-examination.  ALJ Nene granted the Respondent’s Motion to Dismiss, with prejudice.  
The Complainant excepts to the Initial Decision contending that the ALJ exhibited bias.  The Complainant states that prior to hearing, he requested that ALJ Nene recuse himself due his involve​ment in an earlier matter.  See Thomas Crock v. Allegheny Energy Supply, LLC, Docket No. C‑20016063 (Order entered May 3, 2002) (dismissing complaint which alleged improper account termination, due to complainant’s failure to appear at hearing).  We note that the presiding ALJ in that case was Michael A. Nemec and not ALJ Nene.  

Regarding the ALJ’s reference to the manner in which the Complainant earned money, the subject was raised by the Complainant at hearing when he explained why his checking account statements reflected income that was not reported to the Respondent’s EAP.  The Complainant’s own testimony corroborates the ALJ’s conclusion that the Complainant bought and sold professional football and baseball tickets for profit.  As such we find no bias on the ALJ’s part for this reference.  
The ALJ’s Initial Decision which found that the Complainant failed to meet his burden of proving any violation of the Code or this Commission’s Regulations by the Respondent, is based on substantial and competent evidence of record.  It is well settled that parties to a proceeding are entitled to a fair hearing without bias, hostility, or prejudgment.  Rosenblum v. Bell Atlantic - Pennsylvania, Inc., Docket No. F‑00236844, 1995 Pa. PUC LEXIS 79 (September 29, 1995).  The record shows that ALJ Nene, at every stage of the proceeding treated the Complainant fairly, with the respect due to any litigant appearing before this Commission, and in accordance with 52 Pa. Code §§ 5.481-5.486 of our Regulations.  As such, the Complainant’s Exceptions on this issue are denied.  
As the party seeking affirmative relief from the Commission, the Complainant had the burden of proving the allegations of his Complaint with evidence sufficient to establish the material facts by a preponderance of the evidence.  Michael J. Lewis v. Philadelphia Gas Works, F-01008205, 2003 Pa. PUC LEXIS 49, at *6 (February 14, 2003), Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993).  By leaving the hearing prior to its conclusion, and without establishing his financial eligibility to participate in the Respondent’s EAP, the Complainant failed to carry his burden of proof.  66 Pa. C.S. § 332(a).  Accordingly, we will deny the instant Exceptions.  Based upon the foregoing discussion, we shall adopt ALJ Nene’s Initial Decision; THEREFORE, 



IT IS ORDERED:  



1.
That the Exceptions filed by Thomas Crock are denied.  
2.
That the Initial Decision of Administrative Law Judge Fred R. Nene is hereby adopted to the extent that it is consistent with this Opinion and Order.  
3.
That the Complaint of Thomas Crock against Equitable Gas Company in this matter is dismissed.  

4.
That the Commission’s Secretary mark this matter as closed.  
BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 24, 2004
ORDER ENTERED:  June 28, 2004
	� 	The EAP assists qualified, low-income customers with bill payment problems.  The customer’s monthly payment is based on a percentage of the gross household income.  
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