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HISTORY OF THE PROCEEDING



On March 31, 2003, the Commission issued its Final Order in PGW’s Restructuring Proceeding (M-00021612) (hereafter also Order of March 31).  As part of that Order, the Commission approved and adopted PGW’s proposal that would allow existing recipients of the Senior Citizen Discount (SCD) program to continue to receive the discount, but establishing that customers reaching age 65 on or after September 1, 2003, would be ineligible to participate in PGW’s SCD. 



Subsequent to the Commission’s Final Order, Philadelphia City Council passed two ordinances
 addressing the SCD, and directing that it be continued.  The ordinances represented an expression of legislative intent by the duly elected representatives of the citizens of Philadelphia to enhance the financial assistance provided to customers over 65 years old. 


As a result of City Council’s action, Council, the City Administration, and PGW, in consultation with representatives of senior advocacy groups, negotiated a revised SCD which incorporates this expression of legislative policy while respecting the desire to target the discount to seniors who most need assistance in paying their gas bill.  The City Council evidenced its acceptance of the compromise plan by issuing a Resolution which indicated that, in light of the compromise agreement, City Council did not intend to seek enforcement of its prior Ordinances.



On July 7, 2003, PGW filed a Petition for Rescission and Amendment of Final Order, asking that the Commission amend its Order of March 31 and approve a means-tested SCD pursuant to its authority under Section 2212(r)(1) of the Gas Choice Act.  Under the Company’s proposed means-tested plan, a 20% SCD would be available for newly applying seniors 65 years of age or older, whose household income (regardless of family size) does not exceed 250% of the federal poverty level for a two person family (currently approximately $30,000 per year).  No change is proposed to the existing SCD which will continue as is.


Various parties filed Replies to the Petition, namely the Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), and the parties collectively known as the Consumer Education and Protective Association and others (CEPA, et al.).



On October 2, 2003, the Commission reviewed the Petition and the Replies, and being in agreement with certain of the Replies, citing OTS, declined to grant the Petition without development of a record.  


On October 9, 2003, the Commission entered an Opinion and Order directing that PGW’s Petition be referred to the Office of Administrative Law Judge (“ALJ”) for the development of a record on an expedited basis.



Philadelphia Industrial Consumers and Gas Users Group (PICGUG) filed a Petition to Intervene.  The parties list at this docket included, besides PGW, the Office of Small Business Advocate (OSBA), the Office of Consumer Advocate (OCA), the Office of Trial Staff (OTS), Exelon Business Services, Texas Eastern Transmission LP, a group of consumer organizations known as CEPA, et al. (hereafter CEPA), and City Council of Philadelphia.



An Initial Prehearing Conference was scheduled and held on November 12, 2003 at 2:00 p.m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ).  The ALJ convened the Prehearing Conference in Philadelphia, and parties in Harrisburg participated by telephone.  PGW, OTS, OCA, OSBA, CEPA, and PICGUG participated by and through counsel.  Lance Haver attended on behalf of the Mayor’s Office of the City of Philadelphia.  No one appeared on behalf of the City Council of Philadelphia.



PGW, OTS, OCA, OSBA, CEPA, and PICGUG filed Prehearing Memoranda with the ALJ.  Exelon Business Services Corporation (Exelon) filed a letter stating that it did not intend to participate actively.  TETCO did not file any documents with the Commission or the ALJ.  


On November 26, 2003, the ALJ served Prehearing Order No. 1 setting procedures to be followed during the case, and establishing a somewhat compressed procedural schedule.



On December 1, 2003, CEPA filed a Petition to Allow PGW to Enroll Additional Income Eligible Senior Citizens in the SCD Program (CEPA’s Petition), which called for the creation of an interim means-tested SCD in order to provide immediate relief to senior citizen customers during the pendency of this proceeding.  PGW filed a response stating that it did not oppose CEPA’s Petition under certain conditions.  OTS and OSBA filed responses in opposition to CEPA’s Petition.  OCA and PICGUG did not file written responses.


On December 5, 2003, CEPA’s Petition was assigned to OALJ, and thus to this ALJ.  


On December 12, 2003, the ALJ issued her Second Prehearing Order, granting CEPA’s Petition and allowing PGW to file tariff pages implementing an interim means-tested SCD on one day’s notice.  


On December 19, 2003, PGW filed Supplement No. 2 to its Tariff, Pa PUC No. 2, which became effective on one day’s notice, putting the means-tested SCD in effect on an interim basis, pending final decision by the Commission.



On December 15, 2003 the Office of Trial Staff withdrew from the proceeding.



By letter dated December 19, 2003, Hon. Nelson A. Diaz, City Solicitor of the City of Philadelphia, representing the City Council of Philadelphia, expressed strong support of the proposed program, stating “As elected officials representing PGW stakeholders, City Council believes the requested program is a reasonable accommodation of the interests of the citizen owners of PGW.”  He attached a copy of Council Resolution No. 030451 passed by City Council.  This letter with its attachment is included in the record as ALJ Exhibit 1.


On December 22, 2003, the ALJ served Prehearing Order No. 3 changing the previously established procedural schedule.



On or about December 23, 2003, the ALJ served Prehearing Order No. 4 to inform the parties that the complaint of Edward Morrison v. Philadelphia Gas Works, docketed at C-20030293, had been transferred to her.  Morrison had complained about the unavailability of the Senior Citizen Discount after September 1, 2003.  The ALJ consolidated this complaint with PGW’s Petition, and accordingly changed the caption.



 In Prehearing Order No. 3, the ALJ established a trial schedule to complete the establishment of a record regarding PGW’s SCD proposal, including a hearing date of January 13, 2004 (January 13 hearing).  In accordance with that schedule, on December 29, 2003, CEPA filed testimony, mostly in support of PGW’s proposal.  The OSBA was the only party in the proceeding continuing to express opposition to PGW’s proposal.  However, OSBA filed a letter stating that it would not be filing testimony because it would be joining in the pending Settlement.  The direct testimony of PGW witnesses Coltro and Peach was previously filed on November 25, 2003.



PGW notified the ALJ and the parties that it would be filing a Stipulation and Settlement.  The ALJ notified PGW and the other parties that she would convene the January 13 hearing to take testimony in support of the Stipulation and Settlement. 


On January 9, 2004, PGW filed a Stipulation and Settlement (Settlement) signed by itself, OSBA, and CEPA.  The Stipulation and Settlement is included in the record as PGW Exhibit No. 1.  It is also attached as Appendix A to this Recommended Decision (R. D.).  On January 22, 2004, the ALJ received a letter signed by Edward and Mary Morrison in support of the Stipulation and Settlement.  This letter is attached as Appendix B to the R. D.  After the January 13 hearing, PGW, CEPA, and OSBA filed statements in support of the Settlement.  These statements will be attached to the R. D. as Appendices C, D, and E.



The January 13 hearing was held as scheduled.  At the hearing, PGW, OCA, CEPA and PICGUG were represented by counsel.  OCA submitted a letter and made a statement on the record that it supports the Settlement, and that it continues to support a means-tested SCD program.  The letter is included in the record as OCA Exhibit No. 1.  PICGUG made a statement on the record that it had monitored the proceeding, and that it did not oppose the Settlement.  Tr. 49-50.
THE SETTLEMENT AND STIPULATION


Based on the text of the Settlement itself, the central terms of the Settlement are summarized below:

· PGW shall implement the means-tested SCD in accordance with the tariff provisions set forth in Supplement No. 2 to Tariff No. 2 (interim SCD filing) and will recover the discounts provided by the SCD in its Universal Service Charge in accordance with the USC provisions of its Gas Tariff No. 2 and with the calculation methodology set forth in the testimony of PGW witness Cristina Coltro.  (PGW St. No. No. 1; pp. 9-10).  

· PGW affirms its intention to initiate an ongoing program to ensure that all SCD recipients, including those in the existing and proposed SCD, are and remain eligible to participate in the program on the basis of their senior status, and to terminate the SCD for those households that no longer qualify for the discount on that basis, and will, no later than 90 days after the execution of this Stipulation and Settlement, initiate a formal audit program of the SCD, and will provide reports of the results of that audit.

· PGW agrees to include an evaluation of the efficacy of the means-tested SCD (as well as any other issue that PGW decides to examine) in its next evaluation of its Conservation Works Program, scheduled for the first quarter of 2006; PGW will develop the criteria for the study of the means-tested SCD, and will consider suggestions from the Parties as to specific issues or criteria for inclusion in the evaluation; PGW will provide the report on the means-tested SCD to the Parties.
· PGW agrees to cooperate with the OSBA in discussing and exploring shopping opportunities for small business customers in PGW’s service territory, and agrees to make a good faith effort to assist the OSBA by providing information and data, and to work cooperatively on any proposals suggested by OSBA.
· If the applicant or participant is not satisfied with the Company’s SCD eligibility determination, the Company shall treat the objection as a dispute in accordance with the utility company dispute procedures in Chapter 56 Sections 56.151 and 56.152 (relating to general rule; and contents of the utility company report) and PGW’s tariff; the SCD applicant or participant may appeal the denial of eligibility to the Bureau of Consumer Services in accordance with Chapter 56 Sections 56.161-56.165 (relating to informal complaint procedures).
· PGW affirms that no applicant or participant will be required as a condition of eligibility in the SCD to apply for or assign a LIHEAP cash grant to the Company.  Any such assignment shall be voluntary on the part of the participant/applicant.

· The OSBA withdrew its opposition to PGW’s proposed means-tested SCD, as filed and presented in its Petition for Rescission and Amendment of Final Order and PGW’s supporting testimony.  In anticipation of this agreement, OSBA did not file its prepared testimony in response to the PGW evidence.

DISCUSSION

A.
LEGAL AUTHORITY


In June 1999, the legislature passed the Natural Gas Choice and Competition Act, Act of June 22, 1999, P.L.122, No. 21, §3, Effective July 1, 1999 (sometimes also the Act), providing for the restructuring of the natural gas industry in Pennsylvania.  As part of this restructuring, the Commission was given jurisdiction over city natural gas distribution and operations, under 66 Pa.C.S. §2212 (a) and (b), which provide:
§2212.  City natural gas distribution operations
  (a)
Application. – The provisions of this section shall apply only to city natural gas distribution operations.

*   *   *

  (b)
Commission jurisdiction. – Subject to the provisions of this section, commencing July 1, 2000, public utility service being furnished or rendered by a city natural gas distribution operation within its municipal limits shall be subject to regulation and control by the commission with the same force as if the service were rendered by a public utility.

*   *   *
The Philadelphia Gas Works is the primary, if not the only, city natural gas distribution operation to come under the provisions of Section 2212, which also required that such city natural gas operations make restructuring and natural gas filings, and provided for restructuring proceedings.  66 Pa.C.S. 2212(g) and (h).  The Act also provided that PGW’s tariff continue in effect, in conjunction with Commission regulations, until the effective date of its Restructuring, which became September 1, 1993.  PGW duly made its restructuring filing on July 1, 2002, as prescribed by the Act, and the Commission following procedures prescribed by the Act, entered its Restructuring Order on March 31, 2003.



PGW included its existing Senior Citizen Discount program in its Restructuring filing, along with the recommendation that no new applicants be accepted after September 1, 2003, which recommendation the Commission adopted in its March 31 Order at M-00021612.  



The Natural Gas Choice and Competition Act included specific provisions that apply to Senior Citizen Discount programs in city natural gas operations:
  (r)
Senior citizens.-

(1)  The commission may approve a program designed to provide discounted rates for natural gas distribution and supply services to senior citizens residing in the service territory of a city natural gas distribution operation provided that such rates and the terms of such program are just and reasonable.

(2)  Individual ratepayers who, as of the date the initial tariff of a city natural gas distribution operation becomes effective pursuant to subsection (d), are properly receiving discounted gas rates assistance to senior citizens contained in the prior tariff shall be entitled to continue to receive such discount under the terms of the prior tariff unless and until the program is modified by ordinance of the governing body of the city, in which event such individuals shall be entitled to receive only the discount provided under the terms of the modified program, as it may be further modified by ordinance from time to time thereafter.
(3)  Nothing in this title shall require the commission to approve the continuation of the program identified in paragraph (2) in whole or part for any person other than an individual identified in paragraph (2).

66 Pa.C.S. §2212(r)



While the Commission now has full regulatory jurisdiction over PGW under the Act, that is not to say that the City of Philadelphia (the City) no longer has any voice in how PGW is managed and operated.  The legislature specifically preserved powers of a city that owns a city natural gas distribution operation:

(s)  Powers preserved. –

Nothing contained in this title shall be construed to abrogate or limit the executive or legislative powers of a city that owns a city natural gas distribution operation to legislate or otherwise determine the powers, functions, budgets, activities and mission of the city natural gas distribution operation or any related entity created under subsection (m), including, but not limited to, the ownership, governance, management or control thereof.  Nothing in this title shall limit or prevent the proper city officials and agencies from conducting audits and examinations of the financial affairs of the city natural gas distribution operation in accordance with their official duties.

66 Pa.C.S. §2212 (s)



Following is a rough overview, not in any detail, of the interrelationship of the City and PGW.


The City of Philadelphia is the owner of a group of real and personal assets known as the Philadelphia Gas Works.  PGW 2.  The Philadelphia Home Rule Charter provides for the Gas Commission as part of Chapter 9 - Department of Public Property and its Departmental Commissions.  Philadelphia Home Rule Charter, Sections 5-900(d) and 5-902.  The Gas Commission is charged with exercising such powers and performing such duties as may be provided in contracts between the City and the operator of the City gas works, or in the absence of contracts, by ordinances.  Section 5-902.  The Gas Commission consists of the City Comptroller, two members appointed by the Mayor, and two members appointed by City Council.  PGW 2, Section VI



The Philadelphia Facilities Management Corporation is a non-profit corporation organized for the specific purpose of operating the Philadelphia Gas Works, and does so under an Agreement, known as the Operating Agreement, originally entered December 29, 1972.  The current version of this agreement was printed in January 1996, and includes amendments through December 31, 1995.  PGW 2.  The City pays a management fee to the Company to include the base salaries of its Chief Officers, and the expenses of the Company not to exceed a certain amount calculated by a prescribed formula.  PGW 2, Section VII.  The Company makes an annual base amount payment to the City, in quarterly payments, which may be deferred, and in different amounts and at different times as City Council may prescribe.  The City provides for the general financing of the Gas Works through City Works Bonds.  Id.


This overview demonstrates that, in effect, the City of Philadelphia, and its citizens, own and operate PGW through a complex set of interrelated entities, and will have continuing ability to influence its management.  PGW is not a corporation; it is owned by the City of Philadelphia, and thus, it is not utility just like any other utility.


PGW’s witness Coltro testifies to a number of ways that PGW is different than an investor-owned utility.  Coltro at 11-13.  She agrees that PGW’s status as a municipal utility creates some special justifications for the SCD:
....First, PGW, as a municipally owned utility, has no shareholders or investors.  It receives 100% of its funding from customers who are, in a real sense, the “owners” of the Gas Works.  A discount program funded by remaining customers is the equivalent of an assistance program funded by an investor owned utility’s shareholders.  Second, PGW is an extension of the Philadelphia City government and it, like the City, is dedicated to trying to maintain and improve the quality of life of the City’s citizens.  Helping customers to maintain gas service will help keep customers in their homes, thereby improving their quality of life as well as the tax base of the City.  While PGW’s low income programs help with the poorest citizens, there is a core of seniors who do not qualify for the CRP but who clearly are not well off and need assistance with spiraling gas bills nonetheless.  Assisting them through a means tested program is therefore not only socially responsible but helps the City, the Company and the businesses and industries that depend on those customers to buy their products and services.

Coltro at 13



While I agree generally Coltro’s differentiation of PGW from an investor-owned utility, I note that PGW must, and also the Commission must, balance PGW’s duty to serve its public with the same public’s need that PGW be run in an efficient and business like manner, and to serve all its customers and classes of customers in a fair and efficient manner.  In short, the Commission must review whether the SCD rate as it is now designed balances the customer’s interests and the Company’s interests as a business.  CEPA in its Statement in support of the Settlement, at 6-16, discusses the balancing of interests at some length, and asserts that the balancing test has been met:
In sum, in designing the modified SCD, the democratically elected representatives of all Philadelphians conducted a well considered and well informed balancing of precisely those factors which must be weighed under the “just and reasonable” standard in designing a public utility rate.  The Gas Choice Act charges the Commission with the duty to review that work under the “just and reasonable” standard.  For the foregoing reasons, CEPA et al. respectfully submit that the City’s governing body performed its duties effectively, that the Settlement sets forth a “just and reasonable” modified SCD, that it is in the public interest and the interest of PGW’s ratepayers, and that it should be approved without delay.

CEPA Statement in Support at 16


The legislature acknowledges that PGW is a municipal utility, but determined that it was in the public interest for PGW to come under the Commission’s jurisdiction, so that it would operate more like a publicly-held corporate utility.  It also determined that it would be in the public interest to introduce choice and competition to PGW’s service territory.  It clearly recognized that the Philadelphia City Council would have continuing power to act regarding the existing SCD program, but wanted to ensure that any extension of this program come under the Commission’s scrutiny so that any continuing rate would meet the just and reasonable standard set forth in the Public Utility Code (Code).  66 Pa.C.S. §1301, et seq.  As a general matter just and reasonable rates provide the utility with sufficient revenue to cover its operating costs, its capital costs, provide a fair level of profit, and do not unreasonably discriminate among any of its customers or classes of customers. 


PGW submitted the prefiled testimony of two witnesses, Cristina Coltro and H. Gilbert Peach, PGW Statements 1 and 2.  CEPA, et al. submitted the prefiled testimony of one witness, Pedro Rodriguez, and subsequently submitted a revised page 12 to be substituted for the original page 12.  The parties stipulated to each other’s testimony, and the statements were admitted to the record without cross-examination.  A review of this testimony follows, in which the ALJ highlights portions of the statements.


Christina Coltro is employed by the Philadelphia Gas Works as the Manager of

Universal Service Programs.  She testified for PGW in its Restructuring proceeding, and in that case supported closing the SCD program to any new applicants after September 1, 1993.  She also testified in this case, and her statement was admitted as PGW Statement 1.  I will refer to it by the name of its author, Coltro.  She explains the motivation for a change in PGW’s position as follows:
....After the issuance of the Commission’s Restructuring Order, Philadelphia City Council passed two ordinances addressing the SCD.  City Council called for the continuation of PGW’s SCD for all seniors even after restructuring, and it also directed the Company, in any proposed rate filing with the PUC, to request approval of an SCD in its pre-restructuring form.  While I understand that PGW is not directly governed by City Council, the Company recognized City Council’s voice as the elected representatives of the people of Philadelphia, the vast majority of who are PGW’s customers, and desired to respond to it on this important issue for the welfare of the City’s seniors.  


As a result, PGW engaged in discussions on the SCD with City Council, members of the City Administration, and representatives of senior citizen advocacy groups.  These discussions produced a negotiated solution that both provided assistance to needy seniors, and remained cognizant of the burdens imposed on other ratepayers.  City Council subsequently passed a resolution making clear that it found the negotiated, means tested SCD acceptable.

Coltro at 5, 13.


The major difference between the existing SCD program which will be grandfathered, but will have no new enrollees, and PGW’s new proposed SCD program is that the new program is means-tested.  Coltro further testifies:

The agreed upon plan is means tested: a 20% SCD would be available for newly applying seniors 65 years of age or older, whose household income regardless of family size does not exceed 250% of the federal poverty level for a two person family (currently $30,000.00).  Low-income seniors who qualify for PGW’s CRP program, that provides discounts to people with income no higher than 150% of poverty, could, in the alternative, qualify to receive assistance through the CRP program.  PGW plans to recommend that the senior customer enroll in the program that is the most affordable for the household.  No customer will be required to enroll in one program verses another.  [And no customer will be able to enroll in both programs at the same time.]
Emphasis added; Coltro at 6, 9.



PGW has developed tariff language for its proposed SCD, and the proposed language is attached to Coltro’s testimony as Exh. SCD/CC-5.  Coltro supported the justness and reasonableness of the proposed SCD rate through the analysis and facts set forth in her testimony and exhibits.  There are about 77,000 recipients of the existing SCD, and PGW anticipates about 1,300 new participants would enroll in the means-tested SCD each year.  PGW estimates that the cost of the means-tested SCD as proposed on a yearly basis would be between $366,500.00 and $371,316.00.  Tr. 57; Coltro Statement at 6-7; Exh. SCD/CC 2 at 1.  PGW intends to spread the costs of the discount among all firm customers by passing it through the Universal Service Surcharge.  This would work out to about $0.74 per customer per year.  Tr. 57-58.  As a result of this recovery mechanism, there is no earnings or cash flow effect on the Company.  Tr. 7.


PGW will incur some system costs to administer the proposed means-tested SCD program.  Because PGW already administers a SCD program, it “should be able to apply the proposed discount through the billing system to newly eligible seniors without any material additional cost.”  However, there will be some additional costs:
...the Company plans to install a system that will permit service representatives to input data and determine eligibility for the discount on a mechanical basis.  The cost of this system is estimated at $30,300.00 in one time costs.  In addition, there will be some incremental costs to process applications and verify income eligibility, but in all instances the incremental cost is very small as the Company will be interacting with these customers under any circumstances.
Coltro at 8.


Coltro goes on to describe PGW’s process to verify an applicant’s income eligibility using the Guidelines published by Commonwealth of Pennsylvania Low-Income Home Energy Assistance Program Fiscal Year 2004 Final State Plan, and further investigations as needed, Exh. SCD/CC-3; its plans to audit SCD recipient households regularly for age eligibility; its plans to offset the discounts through LIHEAP grants that are assigned to it by SCD participants; and, comparable discount programs for seniors in the City of Philadelphia and the Commonwealth of Pennsylvania, such as PACENET Prescription Drug Discount Plan, the statutory tax rebate plan for seniors, the Philadelphia Water Department Senior Discount.  Coltro at 8-10.


Coltro testified that the income limit of 250% of the Federal Poverty Level (FPL) to be used in the new SCD was “both a product of negotiations and an assessment of need.”, and that this figure was also supported by PGW’s independent review of its universal service programs conducted for the Restructuring proceeding.  Coltro at 10.  Coltro attaches a copy of H. Gilbert Peach’s report on the SCD program to her testimony.  SCD/CC-4.  She stated that PGW’s CRP program follows the Commission’s policy guidelines on customer assistance programs, [52 Pa. Code §69.251, et seq.,] and thus does not use the same standard.  Also, applying this standard to a larger program would have a larger financial impact.


PGW submitted the Direct Testimony of Hugh Gilbert Peach, Ph. D. in support of its proposed SCD rate.  It was admitted as PGW Statement 2.  I will refer to it by the name of its author, Peach.  Peach is well-qualified and widely experienced in utility matters, having worked for utilities, customer groups, Commissions, etc.  Peach at 2-3; Peach 1.  Peach performed a review and analysis of PGW’s customer assistance programs, including its existing SCD in the lead up to PGW’s Restructuring Filing, and submitted a report to PGW:
H. Gil Peach & Associates LLC was engaged by PGW to develop three studies related to understanding and facilitating the transition to regulation by the Pennsylvania Public Utility Commission.  The purpose was to help PGW evaluate how to best modify its Customer Responsibility Program (CRP) to fit within requirements and expectations for Customer Assistance Programs in Pennsylvania, exploring both immediate and long-term program approaches.  Later, we were engaged to do a short follow-on study of the Senior Citizen Discount.  These studies form the empirical basis for the conclusions I reach in this testimony.

***

H. Gil Peach & Associates modeled [for the SCD] what would happen in terms of numbers of participants and costs through 2020 of three alternatives.  These were to continue the former program; to continue the program but add means testing; and to phase out the program.  Some of these alternatives were modeled with different sub-options....The main perspective developed in the study was that the Senior Citizens Discount as formerly constituted presented problems because it was not means tested.  This theme is presented throughout the report.  

Peach at 4-5 (Footnotes omitted).  Peach supports the proposal now before the Commission because it presents a means tested program:

As I understand it, the Senior Discount would be made available to new applicants whose household income is no more than 250% of the federal poverty level for a two person household, regardless of the size of the senior applicant’s household.  This standard equates to $30,300 at the present time.  This proposal meets and satisfies the primary argument of my previous study (see page 27 of the study, next to last paragraph) [This report is available to the Commission as part of the record of PGW’s Restructuring Proceeding at Docket M-00021612]
Peach at 5


PGW’s witness Peach, in supporting the proposed SCD, supported the 250% of FPL as the appropriate income limit for the program.  He also translates this into dollars:
Yes, I believe that the standard is very reasonable for a program of this type.  The means level set in the proposal is 250% of poverty.  This is the approximately level at which poverty begins.  A working definition of poverty is being in a position where one cannot consistently meet all of one’s financial obligations on a regular basis.  Above this level it is possible to manage the balance among maintaining an adequate diet, maintaining health and making utility payments and dealing with regularly occurring special obligations (like repairs or special medical costs) so long as no catastrophic events such as a serious accident or illness or job loss are encountered.
***
The dollar amount that corresponds to 250% of poverty for a two-person family in Pennsylvania is equivalent to the Philadelphia median income.  According to the Health and Human Services 2003 Poverty Guidelines for the 48 Contiguous States and the District of Columbia, effective for Federal Fiscal Year 2004 which began October 1, 2003, poverty for a family of two is $12,120.  This makes the corresponding dollar amount for 250% of poverty equal to $30,300.  For comparison, the Philadelphia median household income as recorded in Census 2000 was $30,746.  (Footnote omitted)
Peach at 4-5, 7



In addition to his own opinion supporting 250% of FPL as the beginning in the state of poverty, Peach also discusses support for his opinion from other sources, citing two recent studies, and examples in other states.  Peach at 5-8.  Peach also testified that special characteristics in the aging population justified special assistance for them, as compared to other segments of the low-income population, including more frequent occurrence of chronic illnesses, higher need for personal assistance, larger expense burdens for medical aid, and less ability to enhance income.  Peach at 8.  Finally, Peach also asserts that a municipal utility is different in significant ways from an investor owned utility, agreeing with Coltro on many points, and that these differences support an SCD program for PGW, where, it might not be justifiable for an investor-owned utility.  Id., 9-11


Pedro Rodriguez (Rodriguez) is employed as the Executive Director of Action Alliance of Senior Citizens of Greater Philadelphia (Action Alliance).  He testified on behalf of CEPA, and his statement was admitted as CEPA 1.  He testified in support of PGW’s proposed means-tested SCD rate, and of PGW witnesses Coltro (except one issue) and Peach. 



Action Alliance is a “non-profit membership organization with the mission to provide a social outlet for its Senior Citizen members, while engaging in advocacy in the community on issues of special concern to seniors.  Action Alliance is made up of 220 affiliated Senior Citizen clubs, with approximately 12,000 dues paying members.”  CEPA 1 at 1



Rodriguez cites testimony taken at a City Council hearing, and says that according to the Philadelphia Council for the Aging, “Philadelphia has the highest concentration of elders among the 20 largest cities in America”.  Rodriguez continues:
The 2000 Census data also reveals that over one half of the 204,900 non-institutionalized Philadelphia 1999 population aged 65 or over had a household income of less than 250%FPL.  34,678 such seniors, or 17%, had household incomes of less than 100%FPL.  Another 54,533, or 27% had incomes between 100%FPL and 199%FPL.  Although the 2000 Census data available to us does not break down household income for the population aged 65 or over with income at 200%FPL or above, it seems safe to assume that well over 50% of seniors have incomes below 250%FPL.  (Footnote Omitted)
CEPA 1 at 6.  Rodriguez also states that the 2000census data reports that almost one-half of the Philadelphia seniors are disabled.  Id. at 8


Rodriguez points out that these statistics apply to the general senior population, not necessarily senior households which are PGW customers.
   He further points out that detailed information “about the specific poverty level of senior PGW customers is unavailable because under the pre-September 1, 2003 SCD, PGW did not gather such information from SCD participants.”  He concludes that:
The available information does, however, provide a reasonable basis for concluding that more than one half of PGW’s Senior Citizen customers have household incomes at or below 250% FPL  On the basis of our experience with Philadelphia Senior Citizens, we agree with H. Gil Peach’s testimony that under present conditions, persons living with incomes up to 250% FPL experience the fundamental characteristic of poverty – difficulty regularly paying sums necessary to obtain the basic necessities of life.  (Footnote omitted)
CEPA 1 at 7


Among the several points he makes, Rodriguez discusses the results of a study sponsored by the Philadelphia Corporation for the Aging
:
This study noted the degree to which Philadelphia seniors are rooted in their neighborhoods.  According to the Study, which is based on a sampling, “78% of seniors in Philadelphia are home-owners.”  The study adds that “Generally seniors feel that they belong in their neighborhood with 38% strongly agreeing and 52% agreeing with the statement ‘I feel I belong in my neighborhood.’” This fact concerning the widespread nature of Philadelphia senior home ownership tends to demonstrate that maintaining utility service is important to seniors not only for heat, hot water and cooking, but also as an indispensable part of maintaining home ownership and their place in their neighborhoods and community.
CEPA 1 at 9.  Thus it appears that assistance with utility bills also allows seniors to keep a roof over their heads.


Rodriguez opines that:
The CRP program is not and never has been an adequate substitute for the Senior Citizen Discount program for most Seniors.  The SCD provides much more comprehensive assistance than CRP for senior customers with income levels generally recognized as manifesting an acute need for energy assistance.  From the CRP program description, it would appear that CRP would provide assistance to senior households with incomes up to 150% FPL.  However, because of the way that CRP is structured as a percentage of income program, many income eligible senior households under existing rates will not get any discounts on their current bills through CRP.  Other income eligible Senior Citizen households might get a discount through CRP, but it would not be a significant discount, certainly not a 20% discount.
CEPA 1 at 10.  Rodriguez goes on to explain in more detail the differences between the CRP program and the proposed means-tested SCD program, and why the CRP program is less protective than the SCD for many seniors.  CEPA 1 at 10-14
CONCLUSION


The Commission certainly has the authority, even a direction from the legislature, to approve or disapprove this rate.  The legislature also respects the continuing role of the City government in the affairs of a city-owned natural gas operation.  66 Pa.C.S. §§2212(r), (s)


The testimony presented in this case supports the justness and reasonableness of the proposed SCD rate because it demonstrates that:  the rate will not cause PGW to suffer any revenue loss; the rate impact on other customers will be very small, only about $0.74 per customer per year; that it will cause PGW to incur only a one-time expenditure of about $30,000.00, plus other minor items; that this rate for low-income seniors is based on factual differences between them and other non-senior low-income customers, and that no unreasonable discrimination will be created; that it is reasonable to use the income limit of 250% of FPL in the program; that this program has the support of City Council which has a significant oversight role in the operations of PGW; and that the senior citizen community, or at least knowledgeable agencies serving senior citizens, support it.  Therefore, it balances the interests of PGW, its ratepayers, and Philadelphia City government quite well.  


For all these reasons, I recommend that the Commission approve PGW’s proposed SCD as a just and reasonable rate.
STATEMENTS IN SUPPORT


PGW’s Statement in Support (Appendix C) consists mostly of assertions based on the terms of the Settlement showing that the Settlement is in the public interest, namely:  its agreement to conduct a continuing audit program to review age eligibility of households receiving the discount; its agreement to conduct an evaluation of the efficacy of the proposed rate after two years; its agreement to cooperate with OSBA to explore shopping opportunities for small business customers; its agreement that customers found ineligible be given notice of the change in status so he or she can dispute it; and its agreement that customers receiving LIHEAP grants not be required to assign them to PGW.  However, PGW does explain how the LIHEAP grants it does receive will be used to reduce the projected costs of the proposed SCD:

PGW affirmed that any LIHEAP cash grants which are received by an SCD customer and which are assigned to PGW shall be used as an offset to the SCD discounts that the Company is authorized to recover from remaining firm customers through its Universal Service Charge (USC).  PGW witness Coltro projected that PGW may receive as much as $45,000 annually in such grants, which will reduce the modest projected annual cost of the SCD from  $366,000 (approximately $.72/year per customer and $.63/year per residential heating customer)
 to around $320,000 or around $.63/yr. per customer and just $.53/year for the average residential heating customer.
   This shows that the cost to remaining customers of continuing the SCD is likely to be extremely small.
PGW Statement at ¶5.


In its Statement in Support (Appendix D), OSBA states that it withdrew its opposition to the proposed SCD even though:

[it] has not determined whether the means-tested SCD program itself is just and reasonable, or whether the underlying rates produced by the program are just and reasonable.  Instead, the OSBA has concluded that the means-tested SCD program produces rates that, when taken together with the other proposals that are set forth in the Settlement, will not result in any negative material impact upon the small business customers of PGW.
***
The small business customers served under PGW Rate GS are currently obligated to contribute to the cost of the non-means-tested SCD through the Universal Service Charge (“USC”) that applies to some of PGW’s firm service customers.  However, according to PGW, the incremental costs of the proposed means-tested SCD will be $366,000 per year, or an incremental increase of about $.006 Mcf per year in the USC.  See PGW Statement No. 1, page 6.  This increment represents only a very small fraction (about half a percent) of the overall cost of the USC.  As such, the impact of the proposal on small business customers is very small.
OSBA Statement at ¶¶1 and 2.  OSBA goes on to assert that it intends to vigorously oppose the current assignment of universal service costs to small business customers in the next PGW base rate proceeding.


OSBA also thinks that the audit of the eligibility of customers receiving the discount could possibly “more than offset the costs of this...program to PGW’s small business customers.”  OSBA also looks forward to the agreed-upon cooperation with PGW to explore opportunities to take commodity service from alternative gas suppliers.



CEPA’s Statement in Support (Appendix E) describes the complex background of the process of developing the proposed SCD, Statement at 1-6, and is a thoughtful memorandum on the application of the just and reasonable standard in this case, Id. at 6-10, as well as thorough discussion of how the record supports the proposed rate, Id. at 10-16.  The ALJ will attempt to summarize it and to highlight its arguments with quotations.  However, she recommends it to those who are reading and reviewing this decision.  CEPA begins its legal arguments by describing the just and reasonable standard as a broad standard:

Under Gas Choice Act Section 2212(r)(1), 66 Pa.C.S. §2212(r)(1), the Commission may approve a modified SCD if it is “just and reasonable.”  In requiring that the Commission measure a modified SCD against the “just and reasonable” standard, the General Assembly selected the broadest standard applicable to utility rates.  The “just and reasonable” standard is at bottom a balancing standard, in which a regulatory authority must balance the interests of the utility against the interests of customers.  Duquesne Light Co. v. Barasch, 488 U.S. 299, 102 S.Ct. 609, 620 (1989)(“The Constitution within broad limits leaves the States free to decide what rate setting methodology best meets their needs in balancing the interest of the utility and the public.”); accord Public Advocate v. Philadelphia Gas Com’n, ___Pa. ___, 674 A.2d 1056, 1061  (1996).
CEPA Statement at 6.  


CEPA then asserts that in passing Section 2212(r), the legislature signaled that a senior citizen discount program maintained by a city-owned gas utility is “permissible, and certainly not per se illegal”.  It did not alter or eliminate the existing SCD program, but rather “grandfathered” it, and it allowed for the possibility of an additional SCD or an altered one to be put in place with Commission approval.  CEPA then argues that the legislature also recognized that the balancing of interests could not be reduced to merely cost of service terms, but should include qualitative assessment of financial and social needs:

Such qualitative assessments which factor social policy concerns into the balancing process have long been recognized as part of the “just and reasonable” determination, so long as there is an adequate record basis for them.  U.S. Steel Corp. v. Pa. Public Utility Com’n, 390 A.2d 865, 871 (Pa.Cmwlth. 1978)(general rate increase providing for no increase in residential rates for first 500 kWh monthly justified on grounds that “there is no reason why in times of stringency the utility might not propose, and the Commission might not approve, rates for residential users less than the rates which an allocation of large increases in necessary revenues by a strict application of cost of service studies would suggest”).
CEPA Statement at 7-8.  CEPA then cites a decision by the Supreme Court of Hawaii, and decisions from Massachusetts and Michigan that have approved SCD rates.  It also points to other Pennsylvania programs that provide discounts to seniors.  In closing this section, CEPA also argues that in passing Section 2212(s), the legislature acknowledged that PGW has the right to define its own mission differently that other utilities in the state might do.  CEPA Statement at 7-9.


CEPA asserts that lower income Philadelphia seniors need the modified SCD.  It then turns to reviewing the evidence that supports the qualitative assessment that the SCD is just and reasonable.  This section is well documented with citations to the record.  CEPA Statement at 10-12.  This section supports, agrees with, and sometimes surpasses the review of the evidence presented above.


Finally, CEPA emphasizes the role of City government, particularly City Council in developing the modified SCD, and argues that the participation of the democratically elected governing body is itself strong evidence that this rate is just and reasonable.  CEPA reviews the ordinances and the resolution passed by City Council, and emphasizes that it is the owner of PGW, through PGW, that is requesting the modified SCD, not an advocacy group or a governmental agency.
RECOMMENDATION


Based on a review of the evidence and also of the statements in support, the ALJ recommends that the Commission approve PGW’s proposed means-tested SCD rate as being just and reasonable, and approve the Stipulation and Settlement as being in the public interest.

CONCLUSIONS OF LAW


1.
The subject matter and the parties are subject to the jurisdiction of the Commission.  66 Pa. C. S. §§2201, et seq., 2212(a), (b), 2212(r)



2.
The City Council of the City of Philadelphia may modify PGW’s existing SCD program by enacting a City Ordinance.  66 Pa. C. S. §§2212(r)(2)



3.
The City Council has recently enacted two Ordinances and a Resolution regarding the SCD program:  One provided that all individuals age 65 and older should receive a 20% discount after PGW’s restructuring; the second required PGW, in any proposed rate filing with the Commission, to request approval of a continuation of the SCD as it existed prior to the restructuring; and the third expressed City Council’s intent not to enforce the other two in light of PGW’s SCD proposal filed with the Commission.  Ordinances Approved April 10, 2003, Bill Nos. 030123 and 030138; Resolution No. 030451


4.
The Commission may approve a senior citizen discount rate for PGW provided that the rates and the terms of the program are just and reasonable.  66 Pa. C. S. §2212(r) (1)



5.
The SCD rate proposed by PGW is just and reasonable.

 

6.
The Stipulation and Settlement proposed jointly by PGW, OSBA and CEPA et al., and joined by Complainants Edward and Mary Morrison, and (supported) not opposed by OCA and PICGUG, is in the public interest.

RECOMMENDED ORDER
(Subject to Commission Review and Approval)


THEREFORE,



IT IS RECOMMENDED:



1.
The Commission rescind, modify and amend those portions of its Final Order of March 31, 2003 that approved the closing of the Senior Discount Program to new participants as of September 1, 2003; and now, while preserving the existing program, allows extension of the SCD program to new applicants subject to certain conditions as set forth in the following paragraphs.


2.
PGW shall extend the continued availability to new participants of a 20% Senior Citizen Discount, for those applicants who are age 65 or older and whose household income is no higher than 250% of the federal poverty level for a two person family, which presently equates to $30,300.00, and who meet the other requirements discussed in the Settlement.


3.
PGW previously filed an interim tariff supplement setting forth this program.  PGW shall now immediately file on a permanent basis, revisions to its Gas Service Tariff, Pa. PUC No. 2 (PGW Restructuring Tariff) to implement the amendment of the PUC’s March 31, 2003 Order, as set forth in Paragraph 2 above, for service on or after September 1, 2003, to be effective on one day’s notice.


4.
PGW shall take and review the application of Edward and Mary Morrison for the new SCD program, and if they are eligible, shall recalculate their bills from September 1, 1993 forward according to the new SCD rate, and credit their account with the difference they paid under their regular billed rate and the new SCD rate, based on the fact that they complained about the unavailability of the SCD rate in their complaint filed on May 12, 2003; PGW shall file a copy of the statement that shows that the Morrisons have been accepted into the program, and that the credit has been properly calculated and applied with the Commission and CEPA, et al.; and after this filing, the complaint of Edward and Mary Morrison v. PGW, docketed at C-20030297 shall be considered satisfied, and the file shall be marked closed.


5.
Eligible Applicants shall be included in the SCD program based on the date on which they filed their application with PGW, and the SCD shall be applied to their account on the earliest effective date of PGW’s tariff supplement setting forth the program, namely, December 19, 2003.
6.
PGW shall implement the means-tested SCD in accordance with the tariff provisions set forth in Supplement No. 2 to Tariff No. 2 (interim SCD filing) and will recover the discounts provided by the SCD in its Universal Service Charge (USC) in accordance with the USC provisions of its Gas Tariff No. 2 and with the calculation methodology set forth in the testimony of PGW witness Cristina Coltro at this docket.  (PGW St. No. No. 1; pp. 9-10).  Specifically, PGW shall modify the tariff language for the Universal Service Charge (PGW Tariff No. 2, Original Page 81) to indicate that any LIHEAP cash grants that are voluntarily applied for and assigned to PGW by means-tested SCD customers will serve as an offset to the SCD discount amount recovered through the USC.
7.
PGW shall initiate an ongoing program to ensure that all SCD recipients, including those in the existing and proposed SCD, are and remain eligible to participate in the program on the basis of their senior status, and to terminate the SCD for those households that no longer qualify for the discount on that basis.  In furtherance of that commitment, PGW will, no later than 90 days after the execution of this Stipulation and Settlement, initiate a formal audit program of the SCD.  PGW will provide the Commission and the Parties with periodic progress reports on the results of this audit program.
8.
PGW shall include an evaluation of the efficacy of the means-tested SCD (as well as any other issue that PGW decides to examine) in its next evaluation of its Conservation Works Program, scheduled for the first quarter of 2006.  PGW will develop, at its discretion, the criteria for the study of the means-tested SCD, and will to consider suggestions from the Parties as to specific issues or criteria for inclusion in the evaluation.  PGW shall file a report of its evaluation of the efficacy of the SCD with the Commission, and will provide the report on the means-tested SCD to the Parties, and will make it available upon request to any other party to this proceeding.
9.
PGW shall cooperate with the OSBA in discussing and exploring shopping opportunities for small business customers in PGW’s service territory.  PGW agrees to make a good faith effort to assist the OSBA by providing information and data, and to work cooperatively on any proposals suggested by OSBA should OSBA decide to pursue such opportunities for small business customers or if the OSBA identifies ways in which shopping can be expanded in PGW’s service territory.
10.
If, after receiving notice of the Company’s determination that a SCD applicant or participant is not eligible to participate in the SCD, the applicant or participant is not satisfied with the Company’s eligibility determination, the Company shall treat the objection as a dispute in accordance with the utility company dispute procedures in Chapter 56 Sections 56.151 and 56.152 (relating to general rule; and contents of the utility company report) and PGW’s tariff.  In addition, the SCD applicant or participant may appeal the denial of eligibility to the Bureau of Consumer Services in accordance with Chapter 56 Sections 56.161-56.165 (relating to informal complaint procedures), and if not satisfied with the determination of BCS, may file an appeal it by filing a formal complaint with the Commission.


11.
PGW shall not require any applicant or participant as a condition of eligibility in the SCD to apply for or assign a LIHEAP cash grant to the Company.  Any such assignment shall be voluntary on the part of the participant or applicant.






_____________________________________







Allison K. Turner







Administrative Law Judge

Date:
February 6, 2004
	�	See Ordinance approved April 10, 2003 (Bill No. 030123); Ordinance approved April 10, 2003 (Bill No. 030138).  One provided that all individuals age 65 and older should receive a 20% discount after PGW’s restructuring, and the second required PGW, in any proposed rate filing with the Commission, to request approval of a continuation of the SCD as it existed prior to the restructuring.  These Ordinances were attached to PGW’s Petition for Rescission and Amendment as Attachment “A.”


	� 	By Secretarial Letter dated January 7, 2004 the PUC directed PGW not to make effective Supplement No. 2.


	�	In the Spring of 2003, PGW reported that according to birth date data regarding its customers in its information system, there were 101,433 residential customers age 65 or over.  These seniors were participating in the SCD, CRP or not participating in any discount program.  Response to City Council Data Requests regarding PGW’s Senior Citizen Discount Program, Data Request CC-20.


	�	Allen Glicksman, PhD, Julie Norstrand, MS., “The Socio-Economic and Health Characteristics of Philadelphia’s Elderly Population.  SUMMARY OF FINDINGS,” Philadelphia Corporation for Aging.  Planning Department.  September 2003.


	�	$366,000 divided by total firm sales (60 million Mcf) = $.006/per Mcf, multiplied by average annual residential heating customer usage (102 Mcf) = $.63/per year.


	�	$320,000 divided by total firm sales (60 million Mcf) = $.005/per Mcf, multiplied by average annual residential heating customer usage (102 Mcf) = $.53/yr.
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