BEFORE THE
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Camille Johnson
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:
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C-20030044
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PECO Energy Company



:

INITIAL DECISION
Before

Ky Van Nguyen
Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On April 21, 2003, Camille Johnson (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged her inability to pay and asked for an affordable schedule of payments.  


On June 4, 2003, the Respondent filed an answer to the complaint, averring, among other things, that the Complainant owed the Respondent $3,476.82 as of the date of the answer, and that she did not pay monthly the budget bill of $212 and $15 on the arrearage as required by a determination of the Bureau of Consumer Services (BCS).  It also stated that the Complainant was enrolled in the Respondent’s CAP Rate Program, and received a 50% discount on the first 500 kilowatt hours of electric service and that $1,283.35 was set aside for possible forgiveness.


On January 12, 2004, a telephonic hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Priya Sankar, Esquire.


The record was closed on January 12, 2004.
FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s and takes gas and electric service at 524 Littlecroft Road, Upper Darby, Pennsylvania.


2.
The Complainant (age 37) lives at this address with her four children (ages 5, 9, 12 and 18).   At present, her children do not work.


3.
Each month, the Complainant receives Social Security disability benefits of $502.  She also receives from public assistance $243 biweekly in cash and $200 to $250 a month in food stamps.  She receives no child support because the children’s father’s whereabouts are unknown.


4.
The Complainant’s monthly expenses are about:  




Rent:



She does not have to pay rent.



Food:



$300 to $400



Water:



$50 to $70



Cable television:

No cable



Telephone:


$75.00



Car:



She does not have a car.



Credit Cards:


No




Transportation:

No



Children’s uniforms:

$55



5.
As of the date of this hearing, the Complainant owed the Respondent $4,630.30.  The Complainant made 3 payments in 2002 and 3 payments in 2003.  The Respondent also received the Complainant’s two LIHEAP grants and a UESF grant in 2002 and no grants in 2003.


6.
On March 31, 2003, the BCS issued a mediation decision, requiring the Complainant to pay monthly the budget bill of $212 and $15 on the arrearage, beginning on May 2, 2003.  


7.
The Complainant’s average bill is $183.


8.
The Complainant’s budget bill is $202.


9.
The Complainant is on the Respondent’s CAP rate program, receiving 50% discount on the first 500 kilowatt hours of electric service and 40% discount on gas usage.  


10.
The Respondent asks that the Complainant pay a lump sum of $1,882 and pay monthly the budget bill of $202 and $15 on the arrearage.
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant has the burden of proving by a preponderance of the evidence that she is unable to pay the amounts contained in the BCS determination.


In Claypool v. T.W. Philips, Docket No. Z-00248730 (Pa. PUC December 22, 1995), the Commission articulated a policy that a complainant who is appealing a mediation decision of the Bureau of Consumer Services (BCS) is responsible for all missed payments between the time of the BCS mediation decision and the time of the hearing on the complaint.  See also Gay v. Duquesne Light Company, Docket No. Z-00302293 (Pa. PUC September 10, 1996).  The policy aims at ending the practice of stopping all payments, even on an undisputed amount, during the pendency of a dispute.  According to the Commission’s rulings in Stammel v. PG Energy, Docket No. C-20027994 (Pa. PUC May 21, 2003), for a payment-troubled customer to avoid termination of service, that customer must pay any lump sum payment ordered by the BCS and missed monthly payments of actual or budget bills (or the Claypool catch-up payments).  Any payments made by the customer during appeal will then be subtracted from the amount of missed monthly payments.  This amount is not affected by the income level of the customer; only the customer’s missed arrearage payments are.


At the hearing, the Respondent asked the Commission to direct the Complainant to pay a lump sum of $1,882 and to pay monthly the budget bill of $202 and $15 on the arrearage.  This request is consistent with the Commission’s precedent.


The Complainant’s expenses ($600) are below her income ($1,028.50 ($502 + $526.50 ($243 x 26/12)).  With this financial situation, she would be able to make payments as required.  
CONCLUSIONS OF LAW


The Commission has jurisdiction over the parties and the subject matter of this dispute.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Camille Johnson against PECO Energy Company at Docket No. C-20030044 is dismissed.


2.
That within fifteen (15) days of the Final Commission Order, PECO Energy Company shall issue a bill to Camille Johnson in an amount equal to the sum of all amounts owed for consumption but not paid, including any unpaid portion of the lump sum, as required by the informal BCS decision issued on March 31, 2003 at BCS Case No. 1282693.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C-20027994 and Linda Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.


3.
That Complainant shall pay to PECO Energy Company, an amount equal to the bill issued pursuant to ordering Paragraph 2 within thirty (30) days of receipt thereof.   Thereafter, Camille Johnson shall pay monthly to the Respondent her budget bill and $15 on her arrearage.


4.
That as long as Camille Johnson adheres to the terms of this Order, the Respondent is enjoined from suspending or terminating her service, except for valid safety or emergency reasons.


5.
That if the Complainant fails to adhere to the terms of this Order the Respondent is authorized to terminate the Complainant’s service under the provisions of 52 Pa. Code, Chapter 56.
Date:  January 29, 2004



___________________________________








Ky Van Nguyen







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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