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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Initial Decision of Administrative Law Judge (ALJ) Allison K. Turner issued on October 23, 2003, and the Exceptions filed thereto on November 12, 2003, by PECO Energy Company (PECO).  No Reply Exceptions have been filed.  

History of the Proceeding
 

On January 7, 2002, Christian J. Wurst, III (Complainant) filed a Formal Complaint against PECO alleging that PECO provided inadequate service in the context of a meter change-out.  According to the Complainant, when PECO changed his meter to an automated meter reader, power to his home was interrupted.  As a result of the power interruption, the Complainant alleged that he lost billable work product because he was developing a project on his computer at that time.  The Complainant further alleged that at the time of the meter change-out, both he and his wife were home.  The Complainant averred that had PECO or its contractor made any effort to inform him of the meter change-out, he could have prevented the project loss.  The Complainant requested that both PECO and its contractor be fined in an amount equal to the value of his lost billable time.  PECO timely filed an Answer that denied the material allegations of the Complaint.  



After an evidentiary hearing, the ALJ’s Initial Decision was issued on October 23, 2003.  The ALJ found that the Complainant had carried his burden of proof by showing that PECO and its contractor performing the meter change-out had failed to notify the Complainant that they were preparing to change his meter and that a power loss may occur.  The ALJ further found that PECO’s contractor laughed about the loss of power when confronted by the Complainant.  (I.D. at 9).  On that basis, the ALJ determined that PECO had violated Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501 and imposed a civil penalty of $1,000 pursuant to 66 Pa. C.S. §§ 3301, 3302.  


On November 12, 2003, PECO filed Exceptions to the Initial Decision.  By its Exceptions, PECO asserts error in the ALJ’s findings that PECO should have attempted to notify the Complainant about the power loss, that PECO or its contractor failed to make efforts to notify the Complainant at the time service was interrupted and that PECO failed to provide adequate service.  No Replies to Exceptions have been filed.


Discussion


Before addressing the Exceptions in this proceeding, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well established that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  



The ALJ made twenty-two Findings of Fact and reached five Conclusions of Law which are incorporated herein by reference unless either expressly or by impli​cation, they are rejected or modified by this Opinion and Order.



The Complainant in this action had the burden of proof.  The Complainant had to show by a preponderance of the evidence that PECO had failed to provide ade​quate service. 
  The ALJ noted this and conducted her analysis of the case on that basis.  (I.D. at 7‑8).  The term “preponderance of the evidence” means that “one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.”  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Once it is determined that the Complainant has satisfied his burden of proof, “one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.”  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A2d 1234 (1983).



Here, the ALJ found that PECO had sent the Complainant a letter six months prior to the meter change-out advising the Complainant of the procedure for the meter change “and that he would be notified so there would not be any inconvenience or loss of power.”  (Finding of Fact No. 11, I.D. at 5).  The ALJ also found that both the Complainant and the Complainant’s wife were home at the time of the meter change-out, that windows were open in the house, and that their front and back doors were open.  While the Complainant was in an office with his air conditioner on, his wife was working in an area with open windows in close proximity to the back door.  (Findings of Fact Nos. 12, 13 and 18, I.D. at 5 and 6).  Although the Complainant and his wife were at home and accessible to PECO’s contractor, so they could have been apprised of the meter change-out before a loss of power, the ALJ found that PECO’s contractor failed to make a “conscious effort to contact any one in the house.”  (Id.).  The foregoing was based upon the direct testimony of the Complainant.  


In rebuttal, PECO presented a witness employed by its contractor.
  That witness testified to general procedures and policies that were to be used by PECO’s 
contractor in the meter change-out program.  He did not remember working in the area where the Complainant lived at the times relevant to the Complaint.  (Findings of Fact No. 5 and 10, I.D. 4-5).  PECO’s witness did testify that he was a supervisor and that, under the circumstances, the crew members should have knocked on the Complainant’s door.  (I.D. at 9-10).  Based upon the foregoing, the ALJ found that the Complainant satisfied his burden of proof by a preponderance of the evidence.  (Id. at 10).


PECO first excepts to the ALJ’s conclusion that PECO was required to provide notice to the Complainant regarding the power interruption.  PECO notes that its tariff “does not guaranty continuous, uninterrupted service.”  (Exceptions at 1).  PECO acknowledges that our Regulations require that a utility provide notice if an interruption is known in advance at 52 Pa. Code § 56.71.  However, PECO argues that it provided such notice six months prior to the interruption when it advised the customers in Complainant’s area of the meter change-out program.  That notice advised that meters would be replaced as part of an ongoing program to convert meters to an automated meter reading system.  (Id. at 2).  PECO also claims that the record shows that its contractor “would knock on the customer’s door prior to installation.”  (Id.).  


PECO further argues that the only fact established by the evidence is that the Complainant failed to hear PECO’s efforts to contact he and his wife at the time of the meter change-out.  According to PECO, the “Complainant did not provide testimony that the PECO Energy representatives at this property indicated that they did not knock on his back door.”  (Exceptions at 2).


We will deny PECO’s Exceptions.  PECO’s own witness testified that procedures for the meter change-out required that there be an effort to notify the Complainant under the circumstances set forth in this record.  (Tr. 32, I.D. at 9).  The record also reflects that PECO’s general notification of the meter change-out program indicated that customers would be notified prior to the meter change-out.  (I.D. at 5).  As observed by PECO, our Regulations at 52 Pa. Code § 57.71 require notice when a power interruption is known in advance.  Here, where the record clearly reflects that there were people present at the Complainant’s residence with windows and doors open, an effort should have been made to alert Complainant that there would be a power interruption during the meter change-out.  


PECO also asserts error in the ALJ’s finding that no effort was made to contact the Complaint.  According to PECO, the record merely reflects that the Com​plainant failed to hear PECO’s contractor knock on the door.  (Exceptions at 2).  After reviewing the record in this matter, we conclude that the Complainant established by a preponderance of the evidence that PECO failed to make the effort to alert him and his wife about the meter change-out and potential power loss.  Once the Complainant testified that he and his wife were home, that windows and doors were open, that his wife was in a position to hear efforts to contact them and that no contact was attempted, it was then up to PECO to rebut that showing.  Morissey, supra.  PECO’s only witness testified that he had no personal recollection of the events surrounding the Complaint, although standard procedure would be to make the attempt to contact residents under these circumstances.  (I.D. at 9-10).  This fails to rebut the Complainant’s testimony.  Accordingly, we agree with the ALJ that the Complainant has satisfied his burden of proof.  
Conclusion


For the foregoing reasons, we will deny PECO’s Exceptions and adopt the Initial Decision, consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by PECO Energy Company to the Initial Decision of Administrative Law Judge Allison K. Turner issued on October 23, 2003, are denied.


2.
That the Initial Decision of Administrative Law Judge Allison K. Turner is adopted, to the extent that it is consistent with this Opinion and Order.



3.
That the Complaint filed by Christian J. Wurst, III against PECO Energy Company, at Docket No. C-20026693, is sustained.


4.
That within twenty (20) days of the date of entry of this Opinion and Order, PECO Energy Company shall submit a certified check in the amount of $1000.00 to:



Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 171-5-3265



5.
That PECO Energy Company shall cease and desist from further violations of the Public Utility Code and the Commission’s Regulations.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 18, 2004
ORDER ENTERED:  March 22, 2004



	�	PECO is responsible for the acts of its contractor in the performance of the meter change-out.  In Re: The Contracting for Service with Bermex, Inc., Docket No. M�00960801 (Order entered September 18, 1996).  PECO does not contest that finding.  


	�	It should be noted that the Complainant objected to the testimony of PECO’s witness on the basis of surprise.  The ALJ had directed that PECO advise the Complainant of its proposed witnesses at least two days prior to the hearing.  The Complainant had requested advance notice of the witnesses well before the notice was due.  Although PECO failed to provide the directed notice, the ALJ overruled the objection.  In view of our decision on the merits, we will not address this issue here.  However we expect parties to follow directions on the disclosure of proposed witnesses.
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