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HISTORY OF THE PROCEEDING


On April 16, 2003, Vineyard Oil & Gas Company (“Vineyard” or “Complainant” or “VOG”) filed a Complaint against National Fuel Gas Distribution Corporation (“NFGD” or “Respondent”) seeking relief from tariff sales rates applied by NFGD pursuant to the Rate Schedule for Monthly Metered Transportation (MMT) service and the Rate Schedule for Customer Balancing and Aggregation (CBA) service to the failure by Vineyard to deliver to NFGD sufficient volumes of natural gas to meet Vineyard’s customers’ requirements in February, 2003.  



On May 28, 2003 the Office of Consumer Advocate (OCA) filed intervention.  On June 9, 2003 the Office of Small Business Advocate (OSBA) filed its intervention.  On 
July 1, 2003, the Office of Trial Staff (OTS) filed its notice of appearance. 



On August 18, 2003, NFGD filed its Answer and New Matter which admitted a number of averments but denied having acted inappropriately.  Rather, NFGD claims to have acted within the provisions of its tariff. 


In its New Matter, NFGD states that the Commission lacks subject matter jurisdiction over the proceeding because Vineyard has failed to join all indispensable parties.  In addition, the New Matter claims that Vineyard’s claim for relief to the extent that it is retroactive is barred by Section 1303 of the Public Utility Code, 66 Pa. C.S. § 1303(a), which requires each public utility to charge the applicable rate as set forth in its tariff.  The New Matter states that granting the relief requested would violate Section 1312 (a) of the Public Utility Code, 66 Pa. C.S. § 1312(a) and, therefore, the Complaint should be dismissed.


On August 28, 2003, Vineyard filed its Answer to New Matter, stating that the Commission retains jurisdiction over this proceeding because the complaint itself is challenging whether the provisions of the NFGD tariff as applied are just and reasonable.  Vineyard denies that the requested relief is retroactive and barred by the Public Utility Code.  Rather, Vineyard seeks modification of the underlying methodology used to calculate the penalty charges for the February 2003 timeframe and modification of NFGD’s tariff for calculating underdelivery penalty charges prescribed under Rate Schedule CBA and Rate Schedule MMT, and to modify its tariff for calculating underdelivery penalty charges when these charges would result in disproportionate and excess penalty charges.  


By notice dated September 19, 2003 the case was set for an initial prehearing conference on Friday, November 14, 2003 and the matter was assigned to me.  By request of the parties, the prehearing conference was postponed until Tuesday, December 2, 2003.  At that time, the parties indicated that they were actively seeking settlement and that they were very close.  They asked that an additional prehearing conference be scheduled just before the holidays and that if by that time the parties have not filed a joint petition for settlement that a procedural schedule be established.


The second prehearing conference was held on Monday, December 22, 2003 at which time the parties informed me that they had not reached a consensus.  Therefore, a procedural schedule was established and the case set for hearing on April 27 and 28, 2004.



On January 29, 2004, the parties filed a Joint Petition for Settlement, in which Vineyard, NFGD, OTS, and OCA joined.  OSBA filed a separate Statement in Partial Support of Joint Petition for Settlement but did not sign the Joint Petition.  I held an Initial Settlement Conference on February 27, 2004, to discuss the Settlement Agreement with the parties, and NFGD and Vineyard each filed a Memorandum of Law in support of the Settlement Agreement.  OSBA filed a response.   


On March 29, 2004, the parties filed a Revised Joint Petition for Settlement, which incorporated changes to the first Joint Petition which were significant enough to convince OSBA to join in signing it.  OSBA, Vineyard and OTS filed Statements in Support of the Revised Joint Petition for Settlement.



The matter is ready for decision.

DISCUSSION


Retail gas supplier competition began on June 22nd, 1999, when Governor Ridge signed into law the Natural Gas Choice and Competition Act (Act), 66 Pa. C.S. §§ 101, et seq., by adding Chapter 22, relating to the restructuring of the natural gas utility industry to allow retail consumers to choose their natural gas supplier.  Pursuant to the Act, the Commission promulgated regulations to implement natural gas choice, dealing with such issues as safety, reliability, customer information disclosure, standards of conduct for changing suppliers, and the licensing of natural gas suppliers.  52 Pa. Code Chapter 62.  


NFGD is a natural gas distribution company (NGDC), which is a regulated natural gas utility owning the gas lines and equipment necessary to deliver natural gas to the consumer. Vineyard is a licensed natural gas supplier (NGS) providing natural gas supply service in NFGD’s service territory.  Vineyard provides service to approximately 140 customers in the NFGD service territory.  In February 2003, Vineyard underdelivered approximately 6 percent of its total load requirement on NFGD’s system
.  Under NFGD’s tariff, when underdeliveries such as this occur, charges are prescribed to compensate NFGD’s sales customers for this use of natural gas.  These charges are also meant to be high enough to discourage the NGS from selling the gas earmarked for the NFGD system to another distributor at a higher price, thus leaving NFGD scrambling for enough gas to serve customers. 


Under NFGD’s Rate Schedule CBA, for imbalances that resulted in an underdelivery during billing periods ending in December through March, Aggregators are charged 135% of the higher of:  (1) the sum of the Natural Gas Supply Charge (NGSC) and the Gas Adjustment Charge (GAC); or (2) the highest marked price of natural gas for the month.



Under NFGD’s Rate Schedule MMT, for imbalances that result in an underdelivery during November through March, customers are charged 125% of the higher of:  (1) the sum of the NGSC and the GAC; or (2) the highest marked price of natural gas for the month.



Under NGFD’s tariff, the market price of natural gas for February 2003 for purposes of determining imbalance charges under Rate Schedules CBA and MMT, was based upon the Mcf equivalent of the highest price of natural gas during the month, as set forth in the Gas Daily Index, Daily Price Survey for Appalachia, Dominion North Point.



The terms of the Revised Settlement note:


(a)
The Parties agree that the imbalance charges produced by NFGD’s tariff under Rate Schedules CBA and MMT may have been influenced by anomalies in the Gas Daily Index for Dominion North Point during the month of February 2003.  Therefore, the parties have agreed to utilize a natural gas price of $14.36/Mcf in lieu of the highest daily index price produced by Dominion North Point for purposes of calculating imbalance charges for February 2003.  The starting point for the calculation of the $14.36/Mcf price was the average of the Gas Daily Average (GDA) Price Index for the Tennessee Gas Pipeline 100, 500 and 800 Legs during the last four days of February.  For purposes of this determination, the last four days of February 2003 were chosen because:  (1) the temperatures for the last four days of February were abnormally colder; (2) VOG’s operations result in VOG obtaining meter readings from its customers on the twenty-fifth day of each month; and (3) the price of natural gas in February 2003 was the highest on these four days.  To the average of the Indices, across the fuel and variable transportation costs to NFGS in Tennessee’s Zone 4 were added, as well as the variable cost of moving the gas through NFGS to NFGD.  The price of $14.36/Mcf was calculated as follows:

Dates:



Avg. GDA Price Indices Plus





Costs of Transportation to NFGD
February 25, 2003

$14.6618/Dth
February 26, 2003

$20.0205/Dth

February 27, 2003

$11.2127/Dth

February 28, 2003

$ 8.8951/Dth

Average Price


$13.6975/Dth

Dth/Mcf Conversion Factor
1.0487

Average Price


$14.3646

The parties agree that the price of $14.36, in combination with other terms set forth in the Settlement and NFGD’s tariff, result in Vineyard remitting payment to NFGD that compensates NFGD’s sales customers for use by Vineyard of gas supplies obtained by NFGD for sales customers.


(b)
The agreed-upon natural gas price of $14.36/Mcf will also be increased by the applicable factors set forth in NFGD’s tariff for underdeliveries under the CBA and MMT rate schedules.  A factor of 1.35 will be applied to the aforementioned natural gas price for MMT underdeliveries, resulting in an underdelivery charge of  $19.386/Mcf.  Similarly, a factor of 1.25 will be applied to the aforementioned natural gas price for MMT underdeliveries, resulting in an underdelivery charge of $17.95/Mcf.  These revised charges will be applied to all NGSs and stand-alone MMT customers that underdelivered in February 2003
.


(c)
Applying the aforementioned charge of $19.386/Mcf to VOG’s CBA under delivery of 10,813 Mcfs results of the total charge of $209,620.82.  Applying the appropriate sales tax of this amount ($209,620.82 x 1.06) produces a total delivery charge of $222,198.07 which will be paid by VOG pursuant to this Revised Settlement.



(d)
VOG’s MMT customers are “stand-alone” customers that have already received invoices from NFGD for the February 2003 underdeliveries, and many of these customers have already remitted their outstanding amounts to NFGD.  To that end, NFGD will appropriately credit the bills of these customers for any differences based upon the original amount remitted by the customer and the charge determined under this Revised Settlement. As a result, only 527.1 Mcfs remain unpaid for VOG’s MMT customers.  Applying the aforementioned charge of $17.95 to underdelivery results in a total charge of $9461.45.  Applying the appropriate sales tax to this amount ($9,461.45 x 1.06) produces a total amount of $10,029.14, which will be paid by VOG pursuant to this Revised Settlement.

(e)
As a result the total amount due for underdelivery charges and sales tax equals $232,227.21.


(f)
During the pendency of this proceeding, NFGD treated the full amount billed to VOG and its customers as recovery of natural gas costs and reflected such amounts in its interest calculation for PGC customers.  VOG shall remit the determined interest amount of $21,125.98, applicable to VOG’s underdeliveries to NFGD, and NFGD will retain such amount.


(g)
Based upon the foregoing, the resulting Settlement amount to be paid by VOG totals $254,620.73.  On October 7, 2003, VOG provided a partial good-faith payment to NFGD in the amount of $150,000 towards the outstanding amount.  Applying this payment, the total amount due by VOG under the terms of this Revised Settlement for underdeliveries that occurred with respect to VOG’s CBA and MMT customers in February 2003 as $104,620.73.


(h)
Upon execution and filing with the Commission of this Revised Settlement, VOG will remit $104,620.73 to NFGD within five business days.  If VOG fails to make timely payment, NFGD will have the absolute right, but not the obligation, to terminate the settlement by notifying VOG and the PUC in writing of VOG’s failure to make the required payment and of NFGD’s decision to terminate the Revised Settlement.  If the PUC does not approve this Revised Settlement, VOG retains the right to challenge the amount of the basis for the charges assessed pursuant to NFGD’s tariff and seek refunds of any amount paid pursuant to this Settlement.


(i)
This Settlement is applicable to all NGSs and stand-alone MMT and DMT customers that underdelivered in February 2003.  The Parties agree that approval of this Settlement shall represent a final determination of the amounts to be charged to NGSs and stand-alone customers for under deliveries in February 2003, and for the period of March 1, 2003 through July 31, 2003, to be credited by NFGD as recovery of gas costs pursuant to Section 1307(f) of the Public Utility Code.  NFGD will adjust its recovery of gas costs pursuant to Section 1307(f) to the revised amount reflected in the Settlement, exclusive of sales tax and interest, in the month following the PUC’s approval of the Revised Settlement.


(j)
As a safeguard to avoid underdeliveries from occurring in future, VOG will increase its Shipper Service Agreement with National Fuel Gas Supply Corporation, the interstate pipeline, which will accommodate in excess of 20 percent of the anticipated monthly requirements of VOG’s pools.  Further, VOG will subscribe to NFGS’s Interruptible Advanced Service (IAS), which will allow VOG to secure gas volumes in excess of 200 percent of the February 2003 underdelivered amounts, if needed.  

(k)
NFGD recalculates its bonding requirements for its NGSs on a regular basis.  Upon NFGD’s next recalculation, NFGD will recalculate its bonding requirement for VOG and will inform the Parties of any updated amount.  Within 15 business days of receipt of the new requirement, if any, VOG will have issued a letter of credit consistent with the newly calculated requirement.  


(l)
Any underdeliveries occurring between March 1, 2003, through July 31, 2003, will be recalculated using the methodology applicable in NFGD’s current tariff.



All parties agree that the Commission has the authority to approve the Revised Settlement Agreement.  


This Settlement involves a tariff rate, an agreement to accept a lesser amount than the tariff provides, and refunds to other NGSs, as well as a few other matters
.  In examining a case involving rates, the starting point is the section in the Public Utility Code which provides that the applicable rate is the one set by a utility’s tariff:

§ 1303.  Adherence to tariffs.


No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part.  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.  66 Pa. C.S. 
§ 1303.


It is the tariff rates which are under scrutiny here, since application of the tariff resulted in a penalty which all parties agree is unjust and unreasonable.   


In its Answer, NFGD cites the following tariff section as explanation for the calculation of the penalty for underdelivery:

G.
If, in any billing month, the Gas Service Customer uses more gas from the Company than the sum of any delivery volumes at the beginning of the billing month and volume of gas, after adjustment for line losses delivered to the Company for the Customer’s account during the billing month, such use in excess of the volume of gas available for transportation shall be a sale of gas by the Company to the Gas Service Customer under the applicable rate schedule plus applicable surcharge under Rate Schedule SB and shall not be recharacterized as transportation service under any circumstances.  The rates for sales of gas shall include the Distribution Charges, Gas Adjustment Charge, and the Natural Gas Supply Charge from the applicable rate schedule and applicable surcharge percentage set forth below.  In months when the sum of the Natural Gas Supply Charge and the Gas Adjustment Charge is less than the market price of natural gas, the applicable sales rate shall be equal to the sum of the Distribution Charges, the market price of natural gas, and the applicable surcharge percentage applied to this rate.  For purposes of this provision, the market price of natural gas shall be equal to the Mcf equivalent of the highest price during the month of excess purchases, at the “Dominion North” delivery point in the Appalachian Region as published in the “Daily Price Survey” section of the daily industry newsletter entitled “Gas Daily.”  The applicable surcharge percentage shall be equal to 25 percent of the retail rates of the applicable sales rate schedule to volumes purchased by transportation customers (in excess of volumes contracted for under rate schedule SB) during the billing month ending the December, January, February or March and a surcharge equal to 10 percent of the retail rates of the applicable sales rate schedule to volumes purchased by transportation customers (in excess of volumes contracted for under rate schedule SB) during the remaining billing months when overruns by transportation customers are authorized by Distribution . . . .”



The parties have agreed that the amount which results from the application of the tariff is too high to be reasonable.  They have agreed upon a lesser amount which still penalizes Vineyard for its underdeliveries and makes “gaming the system” cost prohibitive without being exorbitant.  The parties utilize a natural gas price of $14.36/Mcf, which is based upon an average of the four highest days of the month, rather than the price originally charged.  


Since the Settlement would result in a refund to the NGSs which have already paid their penalties for underdeliveries in February, 2003, the Settlement must comply with the statutory section regarding refunds:


§ 1312.  Refunds  


(a)
General rule.-- if, in any proceeding involving rates, the commission shall determine that any rate received by public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and defective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.  In making a determination under this section, the commission need not find that the rate complained of was extortionate or oppressive.  Any order of the commission awarding a refund shall be made for and on behalf of all patrons subject to the same rate of the public utility.  The commission shall state in any refund order the exact amount to be paid, the reasonable time within which payment shall be made, and shall make findings upon pertinent questions of fact.  66 Pa. C.S. § 1312(a).



The refund section is very specific.  The Commission must determine that the rate received by the public utility was unjust or unreasonable or was in violation of a regulation or order of the commission or was in excess of the applicable rate contained in an existing and defective tariff before it can order a refund.  The Revised Settlement Agreement states that the rate according to the tariff was too high under the circumstances existing on February 1, 2003, thus supporting a finding that the rate was unjust and unreasonable.  The tariff was in effect through July 31, 2003, and the Revised Settlement Agreement provides that March through July 2003 supplier overrun charges will be recalculated using the current NFG supplier overrun tariff rate design.


This approach complies with the recent Commonwealth Court case which prohibits charging rates outside the terms of a lawful tariff.  In Philadelphia Suburban Water Company vs. Pa. Publ. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. Ct. 2002), the court was very clear that the Commission cannot approve an agreement which establishes a rate outside the terms of an existing and improved tariff.  There must be finding that the tariff is unjust or unreasonable either as written or as applied before another rate can be approved.  The Revised Settlement Agreement complies with these requirements.



The parties also provided for the relief granted to be applicable to all of the NGSs on the NFGD system, thus eliminating any charge that the Revised Settlement might result in rates which are discriminatory and thus prohibited under 66 Pa. C.S. § 1304.  



NFGD, Vineyard, OCA, OSBA and OTS have signed the Revised Settlement Agreement, and they argue that the law supports it for the following reasons:

1)
It provides for just and reasonable relief to Vineyard, and all similarly-situated suppliers from tariff provisions which were inconsistent with a least cost fuel procurement policy in February 2003;


2)
It corrects an unjust and unreasonable result in a manner which does not harm PGC customers;


3)
It promotes competition in NFGD’s territory in a manner consistent with the Natural Gas Choice and Competition Act, 66 Pa. C.S. § 2201 et seq.; 


4)
It contains provisions to safeguard against future Vineyard underdeliveries through an increase in the Shipper Service Agreement with National Fuel Gas Supply Corporation (NFGS) and through subscription to NFGS’s Interruptible Advances Service; and


5)
It provides for recalculation of NFGD’s bonding requirement.  



All of these public interest justifications are true.  Parties all agree that it is in fact in the public interest to approve the settlement agreement as it stands.  The parties all agree that the new rates result in penalties which are far more reasonable than the penalties which have been imposed upon the NGS companies for underdelivery during February 2003.  The Settlement is nondiscriminatory because it also provides relief to any other NGS’s customers on the NGDC system that underdelivered in February 2003.  In addition the settlement avoids prolonged litigation and is consistent with Commission policies promoting negotiated settlements.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter of this case.  66 Pa. C.S. §§ 701, 2203.  


2.
The Public Utility Code prohibits discrimination in rates by jurisdictional public utilities.  66 Pa. C.S. § 1304.


3.
The Public Utility Code requires rates to be charged and paid according to duly filed and approved tariffs.  66 Pa. C.S. § 1303.



4.
The Public Utility Code requires the Commission to find that a rate was unjust or unreasonable, or in violation of any regulation or order of the Commission, or in excess of the applicable rate contained in and existing and defective tariff of a jurisdictional public utility before a refund can be ordered.  66 Pa. C.S. § 1312(a).  


5.
The Revised Settlement Agreement is in the public interest because:

a)
It provides for just and reasonable relief to Vineyard, and all similarly-situated suppliers from tariff provisions which were inconsistent with a least cost fuel procurement policy in February 2003;


b)
It corrects an unjust and unreasonable result in a manner which does not harm PGC customers;


c)
It promotes competition in NFGD’s territory in a manner consistent with the Natural Gas Choice and Competition Act, 66 Pa. C.S. § 2201 et seq.; 


d)
It contains provisions to safeguard against future Vineyard underdeliveries through an increase in the Shipper Service Agreement with National Fuel Gas Supply Corporation (NFGS) and through subscription to NFGS’s Interruptible Advances Service; and


e)
It provides for recalculation of NFGD’s bonding requirement.

f)
It eliminates the need for costly litigation and is consistent with Commission policies promoting settlements.  52 Pa. Code § 5.231.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Revised Joint Petition for Settlement submitted by Vineyard Oil & Gas Company, National Fuel Gas Distribution Corporation, the Office of Consumer Advocate, the Office of Small Business Advocate and the Office of Trial Staff, at PUC Docket No. 
C-20039935, is hereby approved without modification.



2.
That the Secretary mark this matter closed.
Dated:
April 5, 2004

















Susan D. Colwell








Administrative Law Judge 
� Vineyard underdelivered 10,813 Mcfs of natural gas with respect to its Customer Balancing and Aggregation (CBA) customers and 6,379 Mcfs of natural gas with respect to its Rate Schedule Monthly Metered Transportation (MMT) customers.  Vineyard is contractually responsible for reimbursing its MMT customers for 4337.6 Mcfs of the 6, 379 Mcf of MMT underdeliveries.  A total of 566.8 Mcfs of the 4337.6 Mcfs underdelivered to MMT customers for which Vineyard is responsible was for Priority Standby Service (PSB) customers.  The total amount of MMT customer imbalances that Vineyard is responsible for paying Standby rate charges is 3770.8 Mcf.  Of the remaining 2,041.4 Mcf of which Vineyard is not required to reimburse customers, 723.5 Mcf is for PSB service.


� The total volume underdelivered in February 2003 was 10,813 Mcf for all CBA customers and 8,535Mcf for all MMT and Daily Metered Transportation (“DMT”) stand-alone customers.  (Footnote in Settlement Agreement.)


� The three concerns articulated by OSBA regarding the first settlement agreement are:


(1)	The Settlement does not seek to declare the NFG supplier overrun tariff unjust or unreasonable as of February 1, 2003;


	(2)	The Settlement does not provide any post-February 2003 rate relief; and


	(3)	The Settlement does not provide any new tariff language to replace the unjust or unreasonable tariff, as was done in Petition of Columbia Gas of Pennsylvania for a Partial Waiver of Certain Tariff Rules Related to Transportation Service, Docket No. P-00021944 (April 15, 2002).   


The parties have adequately addressed each of these concerns in the Revised Joint Petition for Settlement.
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