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HISTORY OF THE PROCEEDING


On January 6, 2003, Amos A. Zook (Zook or Customer) filed this complaint against PECO Energy Company (PECO, Company, or Utility) alleging that “the utility company placed a pole on our 35 foot right of way approximately 6 to 10 feet from our property line and refused to remedy the situation, and continued the hook up even though we tried to inform them it would need to be moved.”


Zook seeks to “Have the pole moved to our boundary line so we can use the full 35 feet of our easement to provide access to the trucks coming into our drive from Rt. 10 to minimize the safety factor (at their expense!).”



On February 6, 2003, PECO filed its answer to the complaint, denying the material averments because it was without sufficient information to determine the truth after reasonable investigation, and averring that an ongoing investigation was being conducted into the complaint allegations, to retrieve the relevant right-of-way grants and assess the right of way described, and the results would be provided to Zook upon conclusion.  


On February 27, 2003, an Interim Order Setting Settlement Conference was issued directing the parties to meet and discuss the complaint in an attempt to settle it, and requiring a report to the Commission.  The ALJ’s file does not include a memo that a report was filed. 


On January 15, 2004, the Office of Administrative Law Judge (OALJ) issued a hearing notice scheduling an initial in-person hearing to be held on Tuesday, February 10, 2004 at 10:00 a.m.  The hearing notice was served on the address for Zook in the Commission’s records. 
The case was assigned to ALJ Turner for hearing and decision.


On January 22, 2004, the ALJ served a Prehearing Order establishing procedures to be followed before and during the hearing.



The hearing was convened as scheduled.  Zook did not appear.  Utility was represented by counsel, Priya Sankar, who was prepared to call one witness and to sponsor an appropriate exhibit.  She was unable to produce a second witness, and had intended to ask for a continuance.  However, since Zook did not appear, she instead moved to dismiss the complaint for lack of prosecution.
FINDINGS OF FACT


1.
Amos A. Zook (Customer) is a business customer of PECO.  According to Commission files, Zook's address is 2928 Compass Road, Honey Brook, PA 19344.  His phone number is (610) 273-7547.


2.
PECO is a Pennsylvania corporation providing electric and natural gas service for compensation in Pennsylvania.



3.
On January 15, 2004, the Office of Administrative Law Judge (OALJ) issued a hearing notice scheduling an initial in-person hearing to be held on Tuesday, February 10, 2004 at 10:00 a.m.  The hearing notice was served on the address for Zook in the Commission’s records.  Such notices are served by first class mail.  There is no copy of any returned mail in the ALJ’s files.
The notice includes a warning that if party does not appear to give evidence on the issues raised, he or she may lose the case. 


4.
On January 22, 2004, the ALJ served a Prehearing Order establishing procedures to be followed before and during the hearing, including instructions on how to request a continuance, and the possible penalty for failure to appear at a hearing without having obtained a continuance, i.e., losing the case.  This Order was served by first class mail, and there is no returned mail in the ALJ’s file.



5.
Zook did not appear in the hearing room at the scheduled date and time of the hearing.  On the date and shortly after the time of the hearing, the ALJ called the phone number provided for Zook, which was the same number used by Counsel for PECO during the mediation process.  The ALJ placed the call from the hearing room.  Her call was answered with a recorded message, announcing she had reached Amos Zook and Sons, and advising her to leave a message or to call back after 7:15 p.m.  The ALJ left a message telling Zook that the hearing on his complaint was about to be held; that she would wait for him a reasonable time; that if he did not appear, the hearing would be held without him, and he may lose the case; and that if he came in and found this message to call her office at (215) 560-2105.



5.
Zook did not appear, even though the ALJ delayed the hearing until 10:30 a.m.  Nor did Zook call in to the OALJ office at the phone number provided. 


6.
This is not an ability to pay case, and there is no amount in dispute. 

DISCUSSION


The Commission has jurisdiction over PECO’s rendition of service to Zook under the Public Utility Code.  Zook bases his complaint on allegations that PECO has placed a pole on his right-of-way close to his property line which hampers trucks from gaining access to their drive, and has refused to remedy the situation.  He seeks to have the pole moved to his boundary at PECO’s cost, allowing the use of the full 35 foot easement.  These allegations fall under Sections 102 and 1501 of the Public Utility Code (Code), 66 Pa. C. S. §§102 and 1501.  Section 1501 provides:

§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility, and also the conduct of its employees towards its customers.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).



As the complainant, Zook has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron)


The Customer failed to appear at the initial in-person hearing on this complaint, and was not available by phone when the ALJ attempted to reach him.  Thus, he presented no evidence in support of his complaint.  PECO did appear, prepared to go forward if necessary.  The Company then made its motion to dismiss the complaint for failure to prosecute, and opted not to present evidence.  PECO seeks an order dismissing the complaint.  Since Complainant did not appear and presented no evidence, he in no way met his burden of proof.


There was no failure of notice here.  Zook was served with a hearing notice and a Prehearing Order.  The Prehearing Order was not returned to the ALJ as undelivered mail.  No copy of returned mail of the hearing notice was sent to her.  Both documents were sent by regular mail.  Where notice of a hearing is sent by regular mail, the Commission may presume that actual notice of the hearing has been received by the Complainant.  Berkowitz v. Mayflower, 455 Pa. 531, 317 A.2d 584 (1974); Judge v. Celina Mut. Ins. Co., 303 Pa. Super. Ct. 221, 449 A.2d 658 (1982).



Where a Customer files a complaint alleging or averring service problems, and is duly served with notice of a scheduled, and the customer does not appear at the hearing after notice, the Commission’s policy is to dismiss the complaint, in some cases, with prejudice.  There does not appear to be any reason to dismiss this complaint with prejudice.  The filing of this complaint did not delay PECO’s receipt of money for service rendered, or in any other way harm the Company.  If his allegations are correct, Zook is the only party harmed by his failure to pursue this complaint.


Here, PECO has moved to dismiss this complaint for failure to prosecute.  PECO did not specifically request that the dismissal be with prejudice.  The Company attended the hearing prepared to request a continuance for lack of one witness, but also was prepared to call one witness and present an exhibit.



PECO’s motion should be granted.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.



2.
The Complainant had the burden of proof.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  The complainant did not appear and did not present evidence, and thus his complaint must fail.


3.
Where notice of a hearing is sent by regular mail, the Commission may presume that actual notice of the hearing has been received by the Complainant.  Berkowitz v. Mayflower, 455 Pa. 531, 317 A.2d 584 (1974); Judge v. Celina Mut. Ins. Co., 303 Pa. Super. Ct. 221, 449 A.2d 658 (1982).

ORDER


THEREFORE,



IT IS ORDERED:



1.
The above-captioned complaint docketed at Amos A. Zook v. PECO Energy Company, C-20039184, is hereby dismissed, and the case shall be marked closed.








_________________________________





Allison K. Turner






Administrative Law Judge

Dated:

February 12, 2004
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