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HISTORY OF THE PROCEEDINGS


Joan Green filed this complaint on December 24, 2002.  The complaint, which is quite lengthy, is basically a dispute over the accuracy of Ms. Green's bills from Metropolitan Edison Company for the months January, 2002 through March, 2002.  The complaint was served on MetEd.



On February 5, 2003, an Interim Order setting a settlement conference was issued. The mediation appears to have ended on August 12, 2003.


On October 27, 2003, this case was assigned to me, and it was scheduled for hearing on December 27, 2003.  Upon my review of the file, it became apparent that no answer had ever been filed.  Accordingly, by order dated November 3, 2003, I canceled the hearing and directed MetEd to file an answer.



On November 21, 2003, MetEd filed an answer.  The gist of MetEd's answer was that it had made a meter reading error, but that it has corrected the error and has rebilled Ms. Green for the correct amount.



By letter dated December 29, 2003, the parties were informed that a hearing would be held at 10:00 a.m. on February 12, 2004 in Harrisburg.  The hearing notice contained the following statement:
Attention:  You may lose the case if you do not come to this hearing and present facts on the issues raised.



On February 9, 2004, I received from Ms. Green a thick packet that appeared to contain copies of the exhibits that she would offer at the hearing.



I convened the hearing at 10:00 a.m.  MetEd was present and represented, but Ms. Green was not.  I ascertained that MetEd had not received a copy of Ms. Green's exhibits, but there was a copy in the packet that I received from Ms. Green that was labeled as intended for MetEd.  I recessed the hearing to permit Ms. Green additional time to appear.  I also tried to call Ms. Green, but nobody answered the phone.  During the recess, it became apparent that one of Ms. Green's "exhibits" was a two page letter addressed to me that summarized her complaint against MetEd.  At the end of the letter, Ms. Green stated that she was unable to attend the hearing, and requested that the complaint be decided on the basis of all of the written material that she had provided to the Commission, including her original complaint.  I reconvened the hearing at 10:30 a.m., by which time Ms. Green had not appeared, and MetEd moved to dismiss this complaint for lack of prosecution.

FINDINGS OF FACT
1.
Ms. Green was sent notice of the hearing held on February 12, 2004 by regular mail. 
2.
Ms. Green had due notice of the hearing to be held in this proceeding on February 12, 2004.
3.
Ms. Green failed to appear at the scheduled hearing without good cause.  Her failure to appear was unexcused.

DISCUSSION


Because Ms. Green is the complainant in this proceeding, she bears the burden of proof.  66 Pa. C.S. §332(a).  It is apparent that Ms. Green has failed to meet her burden of proof.  She has presented no evidence due to her own unexcused failure to attend the scheduled hearing in this proceeding, of which she had due notice.  Federman v. Pozsonyi, 365 Pa. Superior Ct. 324, 331, 529 A. 2d 530, 534 (1987);  Gibbs v. PECO Energy Company, Docket No. Z‑00242204  (Order entered January 2, 1995).  Thus, this complaint must be dismissed.



Ms. Green's letter stating that she would be unable to attend the hearing cannot be considered a request for a continuance.  Aside from the fact that it did not ask for a continuance, it was not in the form of a petition served on the opposing party and filed at least five days before the scheduled hearing, as required by 52 Pa.  Code §1.15 (b).



Regarding Ms. Green's request that I decide this case on the basis of her filed written material, I will explain for Ms. Green's benefit that a formal complaint such as this may not be so decided unless both sides agree in advance to that procedure.  A formal complaint before the Commission must be heard in accordance with the Public Utility Code.  Section 703 of the Code, 66 Pa. C.S. §703, allows a complaint to be dismissed without hearing, but a complaint cannot be sustained unless the complainant appears and presents evidence in support of the complaint.  This is because the complainant bears the burden of proof, 66 Pa. C.S. §332(a), and because each side is entitled to cross-examine the other side's witnesses.  66 Pa. C.S. §332(c).  I cannot decide the case on the basis of the exhibits submitted by Ms. Green because they were not admitted into the record.  They cannot be admitted into the record because she never appeared to offer the exhibits through testimony that would have been subject to cross-examination.  In a similar vein, the complaint and supporting documents filed by Ms. Green are not part of the record as evidence of the facts alleged in those documents because they were not offered and received into evidence at the hearing.  52 Pa. Code §5.405(b).  While the parties can agree to waive these rules and submit evidence in writing, both must agree to do so before the hearing.  Here, MetEd obviously did not so agree.



In my experience, it is a common misconception on the part of lay persons who file formal complaints with the Commission that when they file a formal complaint, somebody at the Commission will conduct an independent investigation of their claims and/or problems.  That is not the case.  The person who files a formal complaint must prosecute the complaint herself, or employ an attorney to do so on her behalf.  Filing a formal complaint before the Commission is, in many ways, like filing a lawsuit in court.  Once you file a complaint, it is your obligation to prosecute it by attending the hearing and presenting evidence.  Because Ms. Green did not attend the hearing and present evidence, I have no choice but to dismiss her complaint.  This result is somewhat regrettable here because Ms. Green seems to have put considerable effort into pressing her complaint with MetEd and preparing her exhibits; nevertheless, the law does not permit a decision to be based on evidence that has not been properly offered and admitted into the record. 
CONCLUSIONS OF LAW


1.
The Complainant, Joan Green, in seeking affirmative relief from the Commission in this case is the party with the burden of proof.
2.
Ms. Green has failed to appear and present evidence at the hearing in this proceeding, and her failure to appear at the hearing after receiving due notice thereof was unexcused and without good cause.
3.
Ms. Green's complaint should be dismissed with prejudice.
ORDER


THEREFORE, 


IT IS ORDERED:



That the complaint of Joan Green v. Metropolitan Edison Company at C‑20029142 is dismissed with prejudice for failure to prosecute.

Date:  February 13, 2004


___________________________







Michael C. Schnierle







Administrative Law Judge
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