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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Formal Complaint filed against ATX Licensing, Inc. (Respondent) by Law Bureau Prosecutory Staff (Prosecutory Staff) on October 16, 2003, the Answer and New Matter filed by the Respondent on November 26, 2003, and the proposed Settlement filed by the Respondent and Prosecutory Staff on or about January 21, 2004.  

History of the Proceeding


On October 16, 2003, Prosecutory Staff filed a Formal Complaint against the Respondent in which it alleged that Respondent had violated the Public Utility Code (Code), 66 Pa. C.S. §§. 101, et. seq., and Commission Regulations by failing to file complete and accurate annual reports for the years 2000 through 2002.  The Prosecutory Staff also alleged that the Respondent failed to file tariff adoption supplements within the time frame required by our Opinion and Order in Joint Application of non-jurisdictional entity CoreComm Limited, et al., A-310992F0002, et al. (Order entered September 6, 2000).  As a result of the Respondent’s failure to file the required tariff supplements, Prosecutory Staff alleged that the Respondent had engaged in unlawful operations.  Prosecutory Staff requested a civil penalty of $1,814,500.



After receiving an extension of time within which to file an Answer, the Respondent filed an Answer and New Matter to the Complaint on November 26, 2003.  In its Answer, the Respondent denied the material allegations of the Complaint.  The Respondent’s New Matter raised the affirmative defense that the Complaint failed to state a cause of action upon which relief may be granted.  On or about January 21, 2004, the Parties filed the proposed Settlement.  The material terms of the Settlement will be set forth below.


Discussion


Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  However, the Commission must review proposed settle​ments to determine whether the terms are in the public interest.  Pennsylvania Public Utility Commission v. Philadelphia Gas Works, M-00031768 (Order entered January 7, 2004).  It is expected that a petition seeking approval of a proposed settlement will provide the Commission with sufficient information upon which to make that determination.  (Id.).


In the proceeding before us, Prosecutory Staff alleged that the Respondent violated the Code, this Commission’s Regulations and a prior Commission Order by failing to file complete and accurate Annual Reports for three years, failing to adopt tariff supplements as directed and providing regulated utility service without the benefit of a certificate of public convenience.  The allegations of the Complaint, if true, set forth a series of communications between Commission Staff and the Respondent which reveal that the Respondent failed to address the underlying issues until the initiation of formal litigation by Prosecutory Staff.  The allegations of the Complaint, if true, also allege that the Respondent has yet to complete the necessary steps to correct some of problems described.



The proposed Settlement states that the Parties have reached agreement in an effort to resolve the Formal Complaint without further litigation or use of Commission resources.  Without admitting any of the allegations of the Complaint, or agreeing that it has violated the Code, the Respondent agrees to enter into the proposed Settlement “for the purpose of resolving the matter and avoiding the burden and expense of litigation for itself and its affiliates.”  (Settlement at 2).


The material terms of the proposed Settlement are set forth at Page 3 and include the following:  
6.
To date, ATX [Respondent] has taken significant steps to improve its annual reports.  ATX agrees to use its best efforts in the future to ensure that its annual reports comply fully with Pennsylvania law and Commission regulations.

7.
ATX agrees to submit to the Commission a check payable to the Commonwealth of Pennsylvania for the sum of $30,000 within four (4) days of the execution of the Agreement.

8.
ATX agrees to file its year 2003, 2004, and 2005 annual reports within the time specified in 52 Pa. Code § 57.47.  The Secretary may reasonably extend the time for filing upon written request.  By executing this Agreement, the parties agree that this proceeding shall be closed, pending formal Commission approval pursuant to 52 Pa. Code §§ 1.1, et. seq.  If ATX fails to comply with the filing requirements set forth in this paragraph, ATX shall be subject to a fine of $100 a day for each day of its 2003, 2004 or 2005 Annual Reports are filed late.


In Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc. And Sprint Communications Company, L.P., C-00992409 (Order entered March 16, 2000), the Commission adopted standards to be applied to determine the amount of the civil penalty in slamming cases.  We have subsequently determined that all violations of the Code and Commission Regulations, not just slamming cases, shall be subject to review under the standards enunciated in Rosi.  Pa. P.U.C. v. NCIC Operator Services, M‑00001440 (Order entered December 21, 2000).  Ongoing cooperation with a Commission investigations and measures proposed to improve compliance are key mitigating factors under Rosi.  Rosi at 10.  

The material terms of the Settlement quoted above neither describe the “significant steps” taken by the Respondent to improve its annual reports nor does the proposed Settlement describe steps which address the Respondent’s apparent reluctance or inability to respond to Commission Staff until the onset of formal litigation.  For these reasons, we are unable at this juncture to determine whether the proposed Settlement is in the public interest.  Philadelphia Gas Works; Rosi.  Accordingly, we will hold the pro​posed Settlement in abeyance and direct the Parties to file a supplement to the proposed Settlement, consistent with this Opinion and Order.  
Conclusion


For the foregoing reasons, the Parties will be directed to file a supplement to the proposed Settlement at this docket, consistent with this Opinion and Order.  The supplement must be filed within sixty days of the date of entry of this Opinion and Order.  In the event that the supplement is not filed as directed, the proposed Settlement will be deemed rejected without further action and the matter will be remanded to the Office of Administrative Law Judge for hearings culminating in the issuance of an Initial Decision; THEREFORE,


IT IS ORDERED:


1.
That the proposed Settlement filed on or about January 21, 2004, in this matter shall be held in abeyance.  


2.
That the Law Bureau Prosecutory Staff and ATX Licensing, Inc. shall, within sixty (60) days of the entry of this Opinion and Order, file a Supplement to the proposed Settlement consistent with this Opinion and Order;



3.
That in the event the supplement directed in Ordering Paragraph No. 2 above is not filed as directed, the proposed Settlement shall be deemed rejected without further action of the Commission and this matter shall be remanded to the Office of Administrative Law Judge for such hearing as deemed appropriate, culminating in the issuance of an Initial Decision.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 4, 2004
ORDER ENTERED:  March 11, 2004



	�	This status of the underlying issues was current as of the filing of the Complaint in this matter.  As will be discussed, the proposed Settlement is silent as to what steps have been taken to cure those issues.
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