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HISTORY OF THE PROCEEDINGS


On April 22, 2003, Alfred L. Rugh (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had assured him that he would be charged a lower rate, but that he found his bills were higher than his neighbors’.  He asked that the Commission investigate the Respondent’s practice and direct it to pay him a refund.  


On July 2, 2003, the Respondent filed an answer to the complaint denying the charges.  It stated that the Complainant’s electric service was billed under the RH rate and that the RH rate provided the Complainant with a discounted rate for the first 600 kwh and an additional discounted rate for any additional kwh used after the first 600 kwh of usage.  It also stated that if the Complainant was charged at the R rate, his bills during the winter months would be much higher than the bills charged at the RH rate.


On January 14, 2004, a telephonic hearing was held on the complaint.  The Complainant proceeded unrepresented; the Respondent was represented by Priya Sankar, Esquire.


The record was closed on January 14, 2004.
FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s, taking electric service at 101 Indiantown Road, Landenburg, PA (N.T. 3).


2.
The Complainant’s service is charged at rate RH (the residential electric heat rate) (N.T. 10; PECO Exhibit 1).  


3.
The Complainant’s residence is a rancher with a fireplace, which consists of four bedrooms, a living room, a dining room and a kitchen.  He lives alone in this rancher (N.T. 12, 13).  


4.
The Complainant’s electric appliances consist of a refrigerator, a freezer, a stove, a cooktop, coffee makers, two clock radios, a washer, a dryer, an iron, a small fan, a ceiling fan, and ten baseboard heaters (N.T. 13-15).  


5.
To be eligible for rate RH (the residential electric heat rate), a customer’s home must be heated by electric resistant heaters.  In addition, a customer can install a heat pump, which installation must be approved by the Respondent (N.T. 16-18).  


6.
The RH rate is structured to give a customer benefits during the winter months when the customer uses a lot of electricity.  In these months, for example, under the distribution charges (variable distribution charges) a customer pays the current rate of 4.08 cents for the first 600 kwh and 1.7 cents for any additional kwh used after the first 600 kwh.  In the summer months, a rate RH customer also receives discount benefits somewhat comparable to those accorded a rate R customer (the residential rate) (N.T. 18-23).


7.
Joseph Ramagano and Mary Butler are Rate R customers (N.T. 22, 23).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Further, a utility tariff (list of rates and rules for services) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A.2d 1067 (1981).  For a customer to carry out his or her burden of proof, the customer must show that a utility’s Commission-approved rates are no longer reasonable.  Schellhammer v. Pennsylvania Public Utility Commission, 157 Pa. Cmwlth. Ct. 86, 629 A.2d 189 (1993).


Here, the Complainant testified that he is a residential electric heating (rate RH) customer, that with this rate RH, he said he was assured by the Respondent that he would be charged a lower rate than other customers who do not heat their homes by electric resistant heaters, but that, it turned out, he had paid his bills which are a lot higher than his neighbors.  To show this, he attached to his complaint the bills of Mary Butler and Joseph Ramagano, who are residential (rate R) customers and not RH customers (N.T. 4-6).  


It appears that the Complainant did not produce any competent evidence, testimonial or documentary, in support of his position.  His testimony was of a general nature, and contained only assertions.  No matter how honest and strong his assertions are, they cannot form a basis for a finding in his favor.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).  Further, Ms. Butler and Mr. Ramagano and the Complainant are customers using different types of service.  Ms. Butler and Mr. Ramagano are rate R customers, who do not use electricity to heat their home, and the Complainant is a rate RH customer, who does.  Therefore, the bill comparison is improper.  Even if the Complainant, Ms. Butler and Mr. Ramagano use the same type of service, the comparison is still improper because the electric consumption in a house depends on the habit of its owner, its size, and the number of electric appliances in the house.


For the reasons above, I conclude that the Complainant has not carried his burden of proof.  It becomes unnecessary to discuss whether the Respondent has produced sufficient evidence to rebut the Complainant’s case.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Alfred L. Rugh against PECO Energy Company at Docket No. C-20030219 is dismissed because the Complainant failed to carry out his burden of proof.

Date:
 
February 20, 2004


____________________________________








Ky Van Nguyen







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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