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PENNSYLVANIA PUBLIC UTILITY COMMISSION

Richard Stawski
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:
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:


and




:

The New Power Company (Joined as an
:

 Indispensable Party)



:

INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On August 1, 2002, Richard Stawski (Complainant) filed a formal complaint (Complaint) against Columbia Energy Power Marketing Corporation (Columbia Energy) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleged that Columbia Energy, serving as his electric generation supplier (EGS), did not provide him with the level of savings over the rates charged by the incumbent electric utility, PECO Energy Company (PECO), as it had promised.  Complainant requested that he not be held responsible for payment of the entire $311.43 balance on his account.



Although the Commission’s docket entries show that on August 8, 2002, the Complaint was served on Columbia Energy with the directive that it file an Answer within twenty (20) days, no Answer was ever filed.  On January 9, 2003, Mark R. Kempic, Esquire, filed an entry of appearance on behalf of Columbia Energy.



By Hearing Notice dated November 13, 2002, the case was assigned to me and a hearing was scheduled for January 2, 2003.  However, the hearing was cancelled by Cancellation Notice dated December 20, 2002.



The respondent in the case was switched from Columbia Energy to PECO, and the Complaint was served on PECO on December 12, 2002.  PECO filed an Answer and New Matter on January 6, 2003.  By Hearing Notice dated April 30, 2003, a hearing was scheduled for July 17, 2003.



The hearing was held as scheduled on July 17, 2003.



Complainant appeared pro se and testified.  He introduced three exhibits.  Complainant Exhibit 1 is a copy of an undated letter from Columbia Energy to Complainant offering to provide guaranteed 15% savings for 12 months for electric generation and transmission service off what PECO was charging.  Complainant Exhibit 2 is a copy of a letter dated November 19, 1999 from Columbia Energy to Complainant stating that it was forgiving electric generation and transmission charges for the months of February 1999 through June 1999 because of its delay in processing monthly customer bills.  Complainant Exhibit 3 are copies of PECO bills for the period from November 17, 1999 to June 20, 2000.  Complainant’s exhibits were admitted into evidence.



PECO was represented by Priya Sankar, Esquire.  PECO presented the testimony of Renee Tarpley.  Ms. Tarpley is employed by PECO as a regulatory assessor.  (Tr. 33-34).  PECO introduced one exhibit.  PECO Exhibit 1 is a copy of an account statement for Complainant for the period from February 1999 to June 2003.  PECO’s exhibit was admitted into evidence.



During the course of the initial hearing it was revealed that the period of time that Complainant asserts that he was charged in excess of what was promised, was from March 1999 to May 2000.  (Tr. 7, 35).  It was also revealed that Columbia Energy served as his EGS from March 1999 to early 2000.  (Tr. 35-36).  The New Power Company (New Power) subsequently purchased Columbia Energy’s accounts, and New Power became Complainant’s EGS in early 2000.  (Tr. 35-36).  PECO served as the billing agent during the period of time that Complainant received electric generation service from Columbia Energy and New Power.  (Tr. 36-41).



The hearing transcript from the initial hearing consists of 64 pages.



On August 7, 2003, PECO submitted a letter brief in support of its motion to dismiss the complaint.  In its letter brief, PECO argues that it only served as the billing agent for New Power.  PECO explains that it obtained Complainant’s meter readings and then forwarded that information to New Power.  New Power, in turn, calculated its charges and provided that information to PECO.  PECO paid those charges to New Power.  PECO then included those charges on Complainant’s monthly bills.  PECO claims that Complainant is obligated to pay to it those charges.  PECO asserts that Complainant’s dispute is with New Power, not with it.  PECO notes that the charges were based on actual meter readings, and that Complainant does not challenge the accuracy of the meter readings it obtained.  PECO requests that the Complaint against it be dismissed, and that the Complaint against New Power be dismissed without prejudice to Complainant’s right to pursue its claim against New Power in U. S. Bankruptcy Court, where New Power has filed a Chapter 11 petition.  In support of its position, PECO cited Michael P. Tabakin v. PECO Energy Company and The New Power Company, C-20028857 (Initial Decision issued July 10, 2003; Final Order entered August 22, 2003
).  


Complainant submitted a letter response dated August 12, 2003.  The record closed on August 18, 2003.



After my review of the record, I determined that it was necessary to reopen the proceeding and join New Power as an indispensable party.  By Order dated November 10, 2003, I did just that.  In that Order I also directed New Power to file an Answer to the Complaint and also file a reply brief to PECO’s letter brief.  



On December 30, 2003, New Power filed an Answer to the Complaint and submitted a reply brief.
   On December 30, 2003, New Power also filed a Motion to Dismiss.  In its Answer, Reply Brief, and Motion to Dismiss, New Power argues that the Commission lacks jurisdiction to take action against it with respect to the Complaint, because of the Chapter 11 bankruptcy petition it filed on June 11, 2002, in the U. S. Bankruptcy Court for the Northern District of Georgia (Case Nos. 02-10835 through 02-10837).  New Power argues that this proceeding is automatically stayed under the Bankruptcy Code and that any claim against it must be decided by the Bankruptcy Court.  New Power also argues that it is doubtful that Complainant was one of its customers because it did not enter into an agreement with Columbia Energy until June 29, 2000 to acquire its customer accounts.  However, New Power also states that because of the advanced state of its dissolution, it has no records that could affirm or deny whether Complainant was a customer of New Power.  New Power requests that the Complaint be dismissed with prejudice.

FINDINGS OF FACT


1.
Complainant, Richard Stawski, resides at 20 Lynns Court, Morrisville, PA 19067.  (Tr. 6).


2.
Complainant receives residential electric and off-peak service.  (PECO Ex. 1).


3.
In the early part of 1999, Complainant entered into an agreement with Columbia Energy to become his electric generation supplier (EGS) in order to receive electric generation and transmission service at a 15% savings off what PECO was charging.  (Tr. 7-8, 12).



4.
Columbia Energy provided Complainant with a 15% discount off of his residential electric service.  (Tr. 28-29).



5.
Columbia Energy did not provide Complainant with off-peak service.  (Tr. 14-17; Complainant Ex. 3).



6.
PECO continued to provide Complainant with off-peak service.  (Tr. 14-17; Complainant Ex. 3).



7.
In March 2000, Complainant was informed by Columbia Energy that it did not provide off-peak service, when he called it to complain about his March 22, 2000 bill.  (Tr. 15-17).



8.
Complainant stopped paying his Columbia Energy charges as of the March 22, 2000 bill, and he carries a balance of $311.43 in Columbia Energy charges as a result.  (Tr. 21-22, 45-46; Complainant Ex. 3).



9.
In the early part of 2000, PECO was notified that New Power had purchased Columbia Energy’s customer accounts.  (Tr. 35-36).



10.
Columbia Energy and then New Power provided Complainant with electric generation and transmission service from March 1999 to May 2000.  (Tr. 35).



11.
PECO served as the billing agent for Columbia Energy and New Power.  (Tr. 35).



12.
PECO included in Complainant’s bill, the charges forwarded to it by either Columbia Energy or New Power.  (Tr. 40-41).



13.
PECO paid the EGS charges within 25 days of its receipt of those charges.  (Tr. 41).



14.
On July 9, 2002, Complainant filed an informal complaint with the Bureau of Consumer Services (BCS No. 1185541).  (Tr. 44).  



15.
In March 2003, BCS verbally closed the case, stating that Complainant had to pursue the matter with the EGS.  (Tr. 44).

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant claims that Columbia Energy promised him that he would receive a 15% savings off his residential electric and off peak services if he contracted with it to serve as his EGS.  However, according to Complainant, while he received the 15% savings off of his residential electric service, he never received a 15% savings off of his off peak service.  In fact, Complainant testified, he was later informed by Columbia Energy that it did not provide off peak service.  Therefore, in actuality, Complainant continued to receive his off peak service from PECO.  Therefore, for this alleged breach of contract, Complainant requests that the Commission find that he is only responsible for payment of some of the outstanding balance of $311.43 owed to his EGS for the residential electric service he received.  Complainant contends that the amount should be adjusted to reflect the 15% savings he should have received off of his off peak service.  If that is done, Complainant guestimates, he would only owe $100.00.  (Tr. 31).


New Power, the successor to Columbia Energy as an EGS, moves to dismiss the Complaint with prejudice.  It argues that it filed a Chapter 11 bankruptcy petition on June 11, 2002, and that as a result, this proceeding is automatically stayed under the Bankruptcy Code.  It also argues that any claim against it must be decided by the Bankruptcy Court.  New Power further argues that because of its advanced state of dissolution, it has no records that could affirm or deny that Complainant was a customer of New Power.  



PECO moves to dismiss the Complaint as to it.  It argues that it merely served as the billing agent for the transaction between Complainant and his EGS.  PECO states that it provided the EGS with Complainant’s monthly meter readings and that the EGS in turn forwarded the charges for Complainant’s usage to PECO.  PECO then included those charges on Complainant’s monthly bills, according to its witness.  However, PECO, itself, paid Complainant’s charges to the EGS within 25 days.  Therefore, PECO asserts that since Complainant is not contending that it, PECO did anything wrong such as provide inaccurate meter readings to the EGS, Complainant is obligated to reimburse it for the money it paid to the EGS.  


There is Commission precedent for this type of case.  In Michael P. Tabakin v. PECO Energy Company and The New Power Company, C-20028857 (Initial Decision issued July 10, 2003; Final Order entered August 22, 2003), Tabakin filed a formal complaint against PECO with the Commission on November 7, 2002, challenging the validity of $823.90 in charges from his EGS, New Power, that appeared on his PECO bill on May 9, 2002.  Tabakin requested that the charges be removed from his account.  New Power was subsequently joined as an indispensable party to the proceeding.  


Administrative Law Judge (ALJ) Herbert Smolen stated in his Initial Decision that because of New Power’s bankruptcy filing (noted previously herein) the Commission’s proceeding against New Power was automatically stayed under the Bankruptcy Code, 11 U.S.C. §362(a).  ALJ Smolen consequently dismissed Tabakin’s complaint as to New Power without prejudice to his rights, if any, to proceed against New Power in Bankruptcy Court



However, with respect to PECO, ALJ Smolen ruled that since PECO merely served as the billing agent for New Power, and had paid to New Power the usage charges attributed to Tabakin, then Tabakin was obligated to reimburse PECO for the payment.  ALJ Smolen consequently dismissed Tabakin’s complaint as to PECO.  ALJ Smolen’s Initial Decision became final on August 22, 2003 by operation of law.  See, 66 Pa. C.S. §332(h).


Consistent with the Tabakin decision, I will dismiss the Complaint as to New Power, without prejudice to Complainant’s rights, if any, to proceed against New Power in the appropriate Bankruptcy Court having jurisdiction over New Power’s estate.  (I note that I give little weight to New Power’s suggestion that Complainant may not have been one if its customers, since New Power also states that it has no records or witnesses to substantiate such a claim.  I also note that the testimony of PECO’s witness indicates that New Power became Complainant’s EGS “in the early part of 2000.”  (Tr. 35-36).)  


Turning our attention to the Complaint as to PECO, similar to the Tabakin case, Complainant here does not provide any evidence of wrongdoing on the part of PECO.  He agrees that he used the service and he does not dispute the accuracy of the meter readings that PECO provided to the electric generation suppliers.  Complainant’s real dispute is with the electric generation suppliers that allegedly failed to provide the savings he was promised.  Therefore, I find that Complainant is obligated to pay PECO the outstanding balance of $311.43 that it billed on behalf of, and paid to, Complainant’s electric generation supplier.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over Complainant, PECO and the subject matter in this proceeding.  66 Pa. C.S. §701.


2.
The Commission does not have jurisdiction over the Complaint as to New Power due to its Chapter 11 filing in U.S. Bankruptcy Court.  11 U.S.C. §362(a).


3.
Complainant had the burden of proof in regard to its Complaint against PECO.  66 Pa. C.S. §332(a).


4.
Complainant failed to meet his burden of proof in regard to its Complaint against PECO.



5.
PECO has not violated any provision of the Public Utility Code, any Commission order or any Commission regulation.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the motion to dismiss of The New Power Company is granted in part and denied in part consistent with this Order.


2.
That the Complaint of Richard Stawski at Docket No. C-20028283, in regard to The New Power Company, is dismissed without prejudice to Complainant’s rights, if any, to proceed against The New Power Company in the appropriate Bankruptcy Court having jurisdiction over The New Power Company’s estate.


3.
That the motion to dismiss of PECO Energy Company is granted.  


4.
That the Complaint of Richard Stawski at Docket No. C-20028283, in regard to PECO Energy Company, is dismissed.  


5.
That this case be marked closed. 






______________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

Date:
February 24, 2004
	�	By Tentative Order entered February 22, 2002, the Commission tentatively revoked Columbia Energy’s electric generation supplier license because Columbia Energy had failed to pay its 2001-2002 Annual Assessment and had gone out of business.  See, Columbia Energy Power Marketing Corp., A-110067 (Tentative Order entered February 22, 2002).  The Commission published the Tentative Order in the Pennsylvania Bulleting for public comment within thirty days.  Id.  When no written comments were received from the public, the Commission cancelled Columbia Energy’s electric generation supplier license on October 3, 2002.  See, Commission’s docket entries for docket number A-110067.  With the cancellation of Columbia Energy’s electric generation supplier license, the Commission does not have jurisdiction over Columbia Energy. 


	�	The Initial Decision became final without further Commission action pursuant to 66 Pa. C.S. §332(h). 


	�	Respondent was granted an extension of time to make its filing and submission. 
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