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Ky Van Nguyen
Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On April 18, 2003, Kelley Dantonio (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had overbilled her.  She said she would not pay the high bills and asked the Commission direct the Respondent to fix her meter.


On June 4, 2003, the Respondent filed an answer to the complaint.  The Respondent alleged, among  other things, that the meter serving the Complainant was not malfunctioning and that she was properly billed for the electricity registered on this meter.  


On January 7, 2004, a telephonic hearing was held on the complaint.  The Complainant proceeded unrepresented; the Respondent was represented by Priya Sankar, Esquire.


The record was closed on January 7, 2004.

FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent’s and takes service at 1419 State Road, Lot 1, Phoenixville, Pennsylvania.  Lot 1 is located at One 1st Street, Phoenixville (N.T. 4, 13; PECO Exhibit 1).


2.
The Complainant lives at this address with her son (N.T. 7).     


3.
The Complainant’s house is a small mobile home, which consists of two small bedrooms, a living room and a kitchen (N.T. 7).  


4.
The Complainant’s electric appliances consist of lights, a refrigerator, two televisions, a water heater, and a central heating and cooling system which is located outdoors (N.T. 7-11, 15, 16; PECO Exhibit 3).    


5.
On June 17, 2003, a high bill field consultant of the Respondent’s visited the Complainant’s home.  The consultant checked the Complainant’s May 21, 2003 bill.  On May 21, 2003, the Respondent issued a bill to the Complainant with the daily usage of 31.6 kilowatt hours.  At that time the meter reading was 26621.  When the consultant came to the house, the meter reading was 27349.  The Complainant used 728 kilowatt hours (27349 – 26621) or 26.9 kilowatt hours a day (728/27 (May 21 to June 17, 2003)).  She found her consumption was in line with the May 21, 2003 bill (N.T. 12-15; PECO Exhibit 3).


6.
The consultant also tested the Complainant’s meter and found it to be within the tolerance of the Commission’s regulations (N.T. 16; PECO Exhibit 3).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.


Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).


The Complainant complained that she was overbilled in 2002 and 2003, especially in the months of December, January and February (N.T. 6, 8).  At the hearing, she also testified that 8 months before the hearing (the hearing was held on January 7, 2004) the Respondent’s and the state Welfare Department’s employees came to her house to winterize it, but that nothing seemed to be helpful (N.T. 10, 11).


The Respondent’s evidence (PECO Exhibit 1) shows the Complainant’s history of consumption for the years 1999, 2000, 2001, 2002 and 2003 as follows:

Kwh Used by Day
  

 

1999
   2000
       2001
2002
     2003


December

62.5
   99.9
        58.9
112.8




January

             104.9
      109.7
104.4
    134.3

February

             124.8
        93.1
  86.5
    145.7

From this history, it appears that the Complainant’s consumption is high in the months of December 2001, January and February2002, and December 2002, January and February 2003.  But when compared with the consumption in the previous years, December 1999, January and February 2000, and December 2000 and January and February 2001, this consumption is not abnormally high.  It is seasonal and consistent.  


The Respondent testified that it visited the Complainant’s home to analyze her electric usage and that it found the bills issued were correctly rendered.  It also did a test on the Complainant’s meter and found the meter accuracy within the tolerance of the Commission’s regulations.  The Complainant did not offer any evidence to contradict this testimony, which evidence would show her meter was defective.


It should be noted that in a billing dispute both the actual and the potential use of energy play an important role.  And when the actual use is within the potential use, the amounts registered on a properly functioning meter reflect the consumption in the home.  Thompson v. Pennsylvania Electric Company, No. F-8703782 (Pa. PUC March 3, 1988).



There is no indication that the Complainant’s actual use is not within her potential use or that her meter does not properly function.  Nor is there any circumstantial evidence that the metered usage has exceeded the actual usage.


From the testimony above, I conclude that the Complainant has not carried her burden of proof.  


At the hearing, the Respondent testified that as of the date of this hearing, the Complainant owed an undisputed amount of $1,665, and that the Commission’s Bureau of Consumer Services issued a mediation decision, requiring the Complainant to pay monthly, beginning with the bill due in April 2003, the budget bill of $195 and $15 on the arrearage.  The Respondent requested the Complainant to pay these amounts (N.T. 25, 26, 28).  However, this issue, the Complainant’s inability to pay, is not made by the parties’ pleadings and is therefore beyond the scope of this high bill complaint.  2 Anderson Pennsylvania Court Practice §1017.5 (Ed. 1976).
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has failed to carry out her burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Kelley Dantonio against PECO Energy Company at Docket No. Z-01030994 is dismissed for her failure to carry out her burden of proof.
Date:
 February 25, 2004



____________________________________








Ky Van Nguyen







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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