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HISTORY OF THE PROCEEDINGS


This decision dismisses Damian Miller’s complaint as the sanction or penalty for his unreasonable failure to respond to proper discovery requests under the Commission’s regulations and for his failure to comply, or to make any effort to comply, with Interim Order Three—Granting Motion to Compel Complainant to Permit Respondent to Enter Premises to Inspect Gas Meter and Survey Gas Heating Facilities, issued January 26, 2004.


On March 18, 2003, Damian Miller (Miller or Complainant) filed his complaint with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Columbia or Respondent). The complaint alleges that Columbia representatives entered Complainant’s property without his permission, that a Columbia representative threatened him with bodily harm, that Columbia humiliated him by posting a note on his door, accusing him of stealing gas, and that Columbia has incorrectly billed the Complainant for gas service.



On May 5, 2003, Columbia answered the complaint and specifically denied the complaint’s operative allegations. On May 13, 2003, the Interim Order Setting Resolution Conference issued. Under the interim order, Columbia filed a report to the Mediation Unit of the Commission’s Office of Administrative Law Judge.


On October 21, 2003, Columbia filed its Motion to Compel Complainant to Permit Entry for Inspection. Accompanying the motion is a Memorandum in Support of the motion. Columbia’s motion furnishes the following putative facts:

Columbia Gas expects that the facts of this case will show that the Complainant is the owner of 7 E. Forest Avenue in Pittsburgh [Pa.], which has two separate dwellings. Complainant resides on the second floor and rents the first floor to tenants. Columbia Gas terminated service to Complainant’s dwelling on the second floor in July 2001 for nonpayment of utility bills. At that time, the Company obtained an actual meter reading of 7083. During the entire ensuing winter period, Complainant never sought restoration of service. In late December 2002, Complainant’s tenant on the first floor of 7 E. Forest Avenue contacted Columbia Gas and requested that the Company trace the gas lines in the building, as she suspected that she was paying for service to both her unit and that of the Complainant, her landlord. Complainant’s tenant admitted Columbia Gas’ service representative into the basement on December 20, 2002. During the service call, Columbia Gas’ representative observed that service to the second floor was turned on, but that the meter read 7084. The service call was interrupted by Complainant, who entered the basement and instructed the service representative to leave. Since that time, and as late as July of 2003, the meter has been read at 7083 [sic] on several occasions.

Columbia Gas believes there are at least two possible explanations for the circumstances described above. First, the meter serving the second floor of 7 E. Forest Avenue may not be registering properly, in which case Columbia Gas would need to rebill Complainant for unmetered usage. Second, Complainant’s meter may be serving the entire premises, in which case Columbia Gas would need to bill all usage at the premises to the Complaint [sic] under Act 54. Since both scenarios are relevant to its defense of Complainant’s allegation that he has been improperly billed, Columbia Gas served a “Request for Entry for Inspection and Request for Production of Documents” (copy attached as Exhibit A). In its request for Entry for Inspection, Columbia sought to remove and replace the gas meter at the premises so that it can be inspected and tested. Columbia Gas also sought access to the premises so that it could survey the physical configuration of the gas piping at the premises. In his reply (copy attached hereto as Exhibit B), Complainant has refused the requested access, claiming that the requests are irrelevant.


By notice to the parties, dated October 29, 2003, the complaint was set for a telephone hearing on February 4, 2004, at 10:00 a.m. By letter dated January 5, 2004, Miller requested a continuance of the telephone hearing scheduled for February 4, 2004, until sometime after May 1, 2004. The reason he offered in support of his request was that he is an “Accounting and Computer Consultant” and “extremely busy” during the time leading up to tax-filing deadlines—and, thus, he was unable to adequately prepare for the hearing. By letter dated January 6, 2004, the presiding Administrative Law Judge (ALJ) did not find Miller’s reason for a continuance to be good cause for continuing or rescheduling the hearing. In addition, the ALJ noted that the complaint appeared to have a potential for raising credibility issues. Therefore, Miller was advised that the telephone hearing, as scheduled, would be converted to an in‑person hearing.
 It appears that Miller, in violation of Paragraph No. 1 of the Prehearing Order, issued October 31, 2003, did not send a copy of the letter he sent to the ALJ to counsel for Columbia.


Interim Order Three—Granting Motion to Compel Complainant to Permit Respondent to Enter Premises to Inspect Gas Meter and Survey Gas Heating Facilities, issued on January 26, 2004, provided, as follows:
1.
That the Motion to Compel Complainant to Permit Entry for Inspection of Columbia Gas of Pennsylvania, Inc., is granted.
2.
That Damian Miller, Complainant, must permit Columbia Gas of Pennsylvania, Inc., to enter the premises at 7 E. Forest Avenue, Pittsburgh, PA 15202, and inspect or remove (or both) its meter and to survey the gas piping.
3.
That on or before February 11, 2004, Damian Miller, Complainant, must contact, during normal business hours, Theodore J. Gallagher, Esquire, counsel for Columbia Gas of Pennsylvania, Inc., to set an appointment (during normal business hours), to occur no later than February 27, 2004,  for Columbia Gas of Pennsylvania, Inc., to enter the premises at 7 E. Forest Avenue, Pittsburgh, PA 15202, and inspect or remove (or both) its meter and to survey the gas piping.

4.
For the purpose of complying with ordering paragraph No. 3, above, Theodore J. Gallagher, Esquire, counsel for Columbia Gas of Pennsylvania, Inc., may be contacted, during normal business hours, at Bricker & Eckler, LLP, 100 South Third Street, Columbus, Ohio 43215-4291 (Telephone 614-227-2384 and Facsimile 614-227-2390).



Because of the requirements of Interim Order Three, the in-person hearing scheduled for February 4, 2004, was canceled and rescheduled for April 5, 2004.  The accompanying Order cancels the April 5 hearing.



On or about February 13, 2004, Columbia filed its motion for sanctions under 52 Pa. Code §5.371 and §5.372 for Miller’s failure to permit entry to his premises, after proper requests were made under 52 Pa. Code §5.349(2), and for failure to comply with Interim Order Three—Granting Motion to Compel Complainant to Permit Respondent to Enter Premises to Inspect Gas Meter and Survey Gas Heating Facilities (Interim Order Three). Interim Order Three directed Miller to contact Columbia’s counsel to make an appointment for Columbia to enter his premises for the purposes set forth in Interim Order Three. On affidavit of counsel, attached to Columbia’s motion and memorandum in support, it is determined that, contrary to the order, Miller failed to contact counsel by the close of business on February 12, 2004.
DISCUSSION


Under 52 Pa. Code §5.371(b), Miller was accorded the opportunity to answer Columbia’s motion for sanctions within five days after service. Columbia’s motion for sanctions contains a notice to Miller to answer the motion within five days of service of the motion on him. Counsel certifies that Miller was served with the motion on February 13, 2004. No answer has been filed.



Under 52 Pa. Code §5.371(a), the presiding ALJ, on motion, may order sanctions if a participant to a proceeding fails to respond to discovery requests or refuses to obey an order of the presiding ALJ. Miller has failed to appropriately respond to discovery requests, authorized under the Commission’s discovery rules, and has disobeyed Interim Order Three. Among the various sanctions authorized under 52 Pa. Code §5.372 is entry of a judgment against the disobedient party.
 Given Miller’s recalcitrance, entry of judgment or, the equivalent, dismissing the complaint with prejudice is the appropriate sanction or penalty for this defiance.


First, based on a relevancy objection, having no merit, Miller refused to permit Columbia to enter his premises for an inspection, under the Commission’s discovery rules, in order for Columbia to prepare its defense against Miller’s complaint. Next, Miller violated Paragraph No. 1 of the Prehearing Order by failing to send to Columbia a copy of the letter he sent to the presiding ALJ. Then, attempting to delay the hearing, Miller asked to have the scheduled February 4, 2004 hearing rescheduled to sometime after May 1, 2004, because as an “Accounting and Computer Consultant,” he was “extremely busy” during the tax‑filing season. Finally, Miller disregarded Interim Order Three by failing to contact Columbia’s counsel in order to make an appointment for Columbia to inspect his premises. For these reasons the complaint is denied and dismissed.
conclusions of law
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2.
Based on allegations in a complaint, a respondent, under the Commission’s discovery rules, may properly request entry onto or into the premises of a complainant for an inspection of facilities relating to the utility’s service, and the complainant is obligated to file a formal objection to the request or to comply with the request. 52 Pa. Code. §5.349(a)(2).

3.
If a complainant disobeys an order of a presiding officer, the complaint, on motion, may be denied and dismissed. 52 Pa. Code §5.371(a) and §5.372(a)(3).

ORDER

THEREFORE,
IT IS ORDERED:

1. That the complaint captioned Damian Miller v. Columbia Gas of Pennsylvania, Inc., at Docket No. C‑20039820, is denied and dismissed with prejudice.
2. That the hearing scheduled on the complaint captioned Damian Miller v. Columbia Gas of Pennsylvania, Inc., at Docket No. C‑20039820, for April 5, 2004, is canceled.
3. That the complaint proceeding captioned Damian Miller v. Columbia Gas of Pennsylvania, Inc., at Docket No. C‑20039820, is terminated and the record to be marked “closed.”

Date:  February 24, 2004



___________________________________








James D. Porterfield








Administrative Law Judge

	� 	By notice dated January 16, 2004, the parties were notified that the scheduled telephone hearing had been changed to an in�person hearing.





	� 	See 52 Pa. Code §5.372(3).
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