BEFORE THE
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:
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:

Philadelphia Gas Works


:

INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On November 4, 2002, Joseph A. Simiriglio, Jr. (Complainant) filed a formal complaint (Complaint) against Philadelphia Gas Works (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that he may have been overcharged by Respondent in the amount of $1,385.02.  Complainant requests that the Commission direct Respondent to provide him with evidence of his usage and payments.



Respondent filed an Answer to the Complaint on December 6, 2002.  In its Answer, Respondent references a decision rendered by the Commission’s Bureau of Consumer Services (BCS) on Complainant’s informal complaint.  Respondent requests that the Commission affirm the BCS decision.



By Hearing Notice dated May 23, 2003, this matter was assigned to me, and a hearing was scheduled for August 13, 2003.  However, a Changed Hearing Notice dated October 28, 2003, provided that a prehearing conference would immediately precede the hearing now to be held on November 4, 2003.  On May 28, 2003, I issued a prehearing order setting forth certain procedural rules to be followed in this case.



On September 17, 2003, Respondent submitted objections to 30 of 75 interrogatories propounded by Complainant.  On October 2, 2003, Complainant submitted a letter in response to Respondent’s objections.  I addressed Respondent’s objections and Complainant’s letter response during the proceeding held on November 4, 2003.  Pursuant to 52 Pa. Code §1.2 (Liberal construction), I treated Complainant’s letter response as if it were a motion to compel, and I denied his motion to compel.  (Tr. 4-7).  I ruled that the 30 disputed questions were outside of the scope of discovery pursuant to 52 Pa. Code §5.361(a)(2), (4).


A prehearing conference immediately followed by a hearing was held on November 4, 2003.  Complainant failed to appear.



Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Linda Pereira.  Ms. Pereira is employed by Respondent as a customer review officer.  (Tr. 8-9).  Respondent introduced seven exhibits.  PGW Exhibit 1 is a copy of Respondent’s objections to Complainant’s interrogatories.  PGW Exhibit 2 is a “T-10” document.  It shows certain transactions in regard to Complainant’s account.  PGW Exhibits 3 and 4 are account statements for Complainant.  PGW Exhibit 5 is a Philadelphia Municipal Court Order vacating Respondent’s judgment against Complainant.  PGW Exhibit 6 is a letter from Respondent to Complainant apologizing for sending his account to a collection agency.  PGW Exhibit 7 is the BCS decision on Complainant’s informal complaint.  Respondent’s exhibits were admitted into evidence.



I also placed an exhibit into evidence.  Commission Exhibit 1 is a letter I received from Complainant on November 3, 2003, stating that he would not appear at the proceeding on November 4, 2003.



The transcript of the prehearing conference and hearing consists of twenty-four (24) pages.  The record in this case closed on December 4, 2003.

FINDINGS OF FACT


1.
Complainant, Joseph Simiriglio, Jr., resides at 117 Mt. Vernon Court, Deptford, NJ  08096.  (Commission Ex. 1).



2.
Complainant received gas service at 2301 S. 10th Street, Philadelphia, PA 19148, from May 1, 1996 through May 18, 2002.  (Tr. 10, 18-19; PGW Ex. 7).



3.
On October 15, 1996, Respondent installed an automatic meter reading (AMR) device at Complainant’s 10th Street property.  (Tr. 10).



4.
Since the installation of the AMR device, all bills were based on actual readings.  (Tr. 10).



5.
Complainant was enrolled in Respondent’s Customer Responsibility Program (for payment troubled low income customers) until August 1999 when he asked to be removed from the program.  Complainant received regular billing thereafter.  (Tr. 11).



6.
In April 2001, Respondent discovered that Complainant had filed for bankruptcy on October 30, 1998.  (Tr. 11-13).



7.
Respondent, in response to the bankruptcy filing, debited from Complainant’s account his entire outstanding balance for the period from May 1, 1996 through October 30, 1998 ($300.00).  (Tr. 13).



8.
In April 2001, Respondent gave Complainant a new account, and his outstanding balance for the period from October 30, 1998 to April 20, 2001 ($1,201.23) was transferred to his new account.  (Tr. 14).



9.
Respondent credited Complainant’s payments to his account.  (Tr. 14; PGW Ex. 4).



10.
On May 18, 2002, Complainant contacted Respondent and requested that service in his name be terminated.  (Tr. 18-19).



11.
In May 2002, Respondent issued a final bill to Complainant.  (Tr. 19).



12.
In a decision dated September 23, 2002, on an informal complaint brought by Complainant, BCS directed Respondent to waive $290.73 in late payment charges.  It also found that Complainant was responsible for payment of the adjusted final outstanding balance in the amount of $1,364.56.  (PGW Ex. 7).



13.
On March 13, 2003, Complainant contacted Respondent regarding a default judgment that had entered against him.  (Tr. 17).



14.
Respondent contacted the City’s Law Department to have the judgment vacated.  (Tr. 17).



15.
By Order dated March 14, 2003, the Philadelphia Municipal Court vacated the default judgment entered against Complainant.  (PGW Ex. 5).



16.
At the end of September or beginning of October 2003, Respondent sent Complainant’s account to a collection agency.  (Tr. 20).



17.
Respondent subsequently “pulled back” Complainant’s account from the collection agency.  (Tr. 19-20).



18.
By letter dated October 2003, Respondent apologized to Complainant for sending his account to a collection agency while he had a complaint pending before the Commission.  (Tr. 20; PGW Ex. 6).

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



Here, Complainant failed to appear for the prehearing conference and hearing held on November 4, 2003.  In a letter I received on November 3, 2003 from Complainant (Commission Exhibit 1), he cited his discovery dispute with Respondent; a pending investigation by the Commission into Respondent’s practices; and Respondent sending his account to a collection agency, as the reasons why he would not attend the proceeding on November 4, 2003.  (Tr. 4-6).  However, despite matters not proceeding to his liking, it was still incumbent upon Complainant to appear at the prehearing conference and hearing and prosecute his individual Complaint.  (Tr. 6-7). 



The Commission has held that where a complainant is no longer a customer of the respondent public utility and the complainant fails to appear at the hearing on his complaint, then the complaint is dismissed with prejudice for failure to prosecute, and the entire final account balance is immediately due and owing to the respondent public utility.  See, Tommy French v. West Penn Power Company, C-00970856 (April 16, 1998) at 4; Tracy L. Bollinger v. Duquesne Light Company and The Peoples Natural Gas Company, Z-00377307 (April 29, 1998) at 9.  Therefore, in the present case, Complainant’s complaint is dismissed with prejudice for failure to prosecute.  In addition, Complainant must immediately pay to Respondent the entire final bill of $1,364.56 upon entry of the Commission’s final order in this proceeding.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.


2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to appear at the hearing to meet his burden of proof.


4.
The Complaint must be dismissed with prejudice because of Complainant’s failure to prosecute, and the entire final account balance is immediately due and owing to Respondent upon entry of the Commission’s final order.  See, Tommy French v. West Penn Power Company, C-00970856 (April 16, 1998) at 4; Tracy L. Bollinger v. Duquesne Light Company and The Peoples Natural Gas Company, Z-00377307 (April 29, 1998) at 9.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Joseph A. Simiriglio, Jr. v. Philadelphia Gas Works at Docket No. F-01008937 is dismissed with prejudice.


2.
That Complainant shall immediately pay to Respondent the entire final bill of $1,364.56 upon entry of the Commission’s final order in this proceeding.  


3.
That this case be marked closed.   







______________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

Date:
February 26, 2004
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