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OPINION AND ORDER
BY THE COMMISSION:


Before us for consideration is the February 19, 2004 Order Certifying Material Question to the Commission (Certification Order).  The Certification Order comes before this Commission pursuant to the procedures of 52 Pa. Code § 3.10(b), 
regarding the grant of interim emergency relief.
  On February 19, 2004, presiding ALJ Larry Gesoff issued an Interim Emergency Order (Emergency Order) denying interim emergency relief to the Municipal Authority of the Township of Robinson (MATR), based on the ALJ’s consideration of the Petition for an Interim Emergency Order (Petition) filed February 12, 2004, by MATR.  Pennsylvania-American Water Company (PAWC) filed an Answer to the Petition on February 17, 2004.   


On February 26, 2004, PAWC filed a Non-Proprietary Brief in support of the Emergency Order.  Also on February 26, 2004, the Western Allegheny County Municipal Authority (WACMA) filed a Brief on Interlocutory Review of Material Question.  On February 27, 2004, MATR filed a Brief with regard to the Emergency Order. 

History of the Proceedings


Under a 1983 water supply agreement which expired on October 21, 2003, (the 1983 Agreement), WACMA purchased most of its water from MATR.  On March 28, 2003, WACMA entered into a water supply agreement with PAWC to purchase most of its water from PAWC (the 2003 Agreement).


On April 15, 2003, MATR filed a Complaint asking the Commission to void the 2003 Agreement, asserting that it constitutes an unlawful exercise of PAWC’s tariff Rider DRS-Demand Based Resale Service (Rider DRS).  Consummation of the 2003 Agreement was conditioned upon the receipt of all necessary permits and approvals from the Pennsylvania Department of Environmental Protection (DEP).  On October 16, 2003, before the 1983 Agreement expired, WACMA and MATR entered into an agreement extending the term of the 1983 Agreement until the earlier of:  (1) 24 hours after MATR receives written notice from WACMA that its Water Allocation Permit has been modified to increase WACMA’s daily water allocation available from PAWC or (2) April 2, 2004.


On January 21, 2004, the Commission held a hearing on MATR’s Complaint at which the Parties entered into several stipulations.  The Parties will file Main Briefs on March 15 and Reply Briefs on April 2, 2004.  On February 3, 2004, DEP issued the water allocation and public water supply permits required under Section 4.8 of the 2003 Agreement.  On February 4, 2004, PAWC began to provide water to WACMA under the terms of the 2003 Agreement.


On February 12, 2004, MATR filed its Petition for Interim Emergency Order asking that the sale of water by PAWC to WACMA, under the 2003 Agreement, be barred until the Commission enters a final order in this proceeding.  On February 17, 2004, PAWC filed an Answer to MATR’s Petition.
  On February 17, 2004, the Commission held a hearing pursuant to Section 3.9 of the Commission’s procedural rules.
  That Section requires that no interim emergency order may be issued until the presiding officer holds a hearing on the merits of the petition within ten days of receipt of the petition.  


Witnesses did not testify at the hearing.  Instead, counsel for the Parties gave oral argument in support of their positions.  The record of the proceeding consists of the record made at the January 21, 2004 evidentiary hearing on the underlying Complaint, supra, which the Parties incorporated by reference, the exhibits and a 46-page transcription of the notes of testimony.
  The Parties did not file Briefs.


On February 19, 2004, ALJ Larry Gesoff issued an Interim Emergency Order (Emergency Order) denying interim emergency relief to MATR, based on his consideration of MATR’s Petition.  On the same date, the ALJ issued his Certification Order herein.  The question certified is as follows:

Whether the Interim Emergency Order issued February 19, 2004 denying MATR’s request for interim emergency relief is in accord with the evidence developed in the proceeding.
Responses to the ALJ’s Emergency Order were filed as above noted.
Discussion


The only issue ripe for decision at this time is whether MATR is entitled to the relief requested in its Petition for Interim Emergency Relief pending the outcome of its Complaint.  Section 3.7(a) of the Commission’s Regulations, 52 Pa. Code § 3.7(a), provides that an interim emergency order
 may be issued by the presiding officer upon a showing that:



(1)
The petitioner’s right to relief is clear.



(2)
The need for relief is immediate.



(3)
The injury would be irreparable if relief is not granted.



(4)
The relief requested is not injurious to the public interest.



It is well settled that these prerequisites or elements for the issuance of an interim emergency order are cumulative.  All of them must be met and the failure of a petitioner to meet any one of them requires the denial of emergency relief.  See Emergency Order at 4, see also Big Apple Dinner Theater, Inc. v. Bell of Pennsylvania, Docket No. C-00934817 (Order entered April 30, 1993); Crums Mill Associates, et al. v. Dauphin Consl. Water Supply, Docket No. C-00934810 (Order entered April 16, 1993); Leonard v. Thornburgh, 463 A.2d 77 (Pa. Commw. 1983).  We shall review the four elements seriatim.
1.
MATR’s Right to Relief Is Not Clear


MATR contended that it made a prima facie case that PAWC’s sale of water to WACMA under Rider DRS is illegal.  It argued that when approved by the Commission, Rider DRS was, and still is, to be used to retain a customer threatening to leave PAWC and not to attract new load except in a limited sense.  (Tr. at 157, 166-167).  PAWC responded that the evidence at the January 21, 2004 hearing makes it clear that the Parties to the Commission proceeding, which resulted in the Rider DRS being approved, anticipated that Rider DRS would be used to retain load, the situation here, and also to attract load, which is arguably also the situation here.  (Tr. at 161).  


The ALJ concluded that whether PAWC applied Rider DRS properly is the ultimate issue before the Commission.  He also noted that the case on the merits is at the briefing stage, and that at this point MATR’s right to relief is not clear.  (Emergency Order at 5).  Our review of the record as developed leads us to conclude that MATR has failed to demonstrate a clear right to the requested relief.  It is apparent that the only logical interpretation of Rider DRS is that it was designed to facilitate both the retention and the attraction of load.  (Emergency Order at 5).  PAWC concedes that such was its intended purpose.  (PAWC Statement 3).  (PAWC Brief at 2-3).  Therefore, MATR’s right to relief is not clear.
2.
MATR’s Need for Relief is Immediate


The term “emergency” is defined in 52 Pa. Code 3.1 as follows:
Emergency – A situation which presents a clear and present danger to life or property or which is uncontested and requires action prior to the next scheduled public meeting.

PAWC pointed out that MATR’s Complaint contained a request for injunctive relief but that MATR waited over ten months to file its petition for interim emergency relief.  (Tr. at 162).  MATR responded that its Complaint requested an injunction barring PAWC from constructing any facilities regarding the contested service.  MATR added that when it filed its Complaint it could not have requested the relief it now seeks because at that time the 1983 Agreement was still in effect.  It filed its Petition shortly after the 1983 Agreement expired.  (Tr. at 167).  Specifically, PAWC’s service of water to WACMA under the 2003 Agreement began on February 4, 2004.  MATR filed its Petition on February 12, 2004.


Our review of the record indicates that when it filed its Complaint, MATR did ask the Commission to prohibit PAWC from commencing service to WACMA under the terms of the 2003 Agreement, and its Petition for Interim Emergency Order seeks the same relief.  However, while it can be argued that MATR slept on its rights, it appears that MATR’s need for relief is immediate because it is no longer serving WACMA and PAWC is.  (Emergency Order at 7).  On this basis, we conclude that MATR has met this prerequisite for emergency relief.

3.
MATR Will Not Suffer Irreparable Harm 


MATR maintained that if it were to be successful on the merits, it would be irreparably harmed if emergency relief is not granted now because it would lose the revenue it would receive by continuing to sell water to WACMA, and it would be unable then to recover the revenue, under any cause of action, from PAWC or WACMA.  (Tr. at 157).  PAWC argued, on the other hand, that it is not necessarily injurious for a business enterprise to encounter competition in its field, citing Brinks, Inc. v. Pennsylvania Public Utility Commission, 1982 Pa. Commw. LEXIS 1264 (1982).  


Premised on our review, we conclude that the injury alleged by MATR does not rise to the level of irreparable harm so as to justify emergency relief.  We find that any alleged diminution in MATR’s revenues would be precisely the kind of “competitive” impact that the Commonwealth Court has held “does not amount to an injury, irreparable or otherwise.”  (See Brinks, supra).  Accordingly, we conclude that MATR has not satisfied the third prerequisite for the grant on an interim emergency order.
4.
The Relief Requested Is Injurious to the Public Interest


MATR asserted that the relief it requested is not injurious to the public interest and that indeed the public interest would be harmed if an unlawful rate is permitted to be charged.  According to MATR, it would have to increase its rates by about 30% because of the loss of WACMA as a customer, solely because of the illegal use by PAWC of Rider DRS.  PAWC, on the other hand, questioned whether MATR would have to raise its rates by 30% if it loses WACMA as a customer.


The ALJ concluded that while MATR would certainly benefit if its requested relief were granted, the public, as represented by the interests of PAWC, WACMA, and their respective customers, would be significantly disadvantaged.  (Emergency Order at 9-10).  We agree, and we would further note that MATR’s principal claim, viz. that it would have to increase its rates by 30%, was unsupported.  On cross-examination, Mr. Antonelli, on whose calculations MATR relied, revealed that he:  (1) grossly overstated the revenues that MATR’s sales to WACMA could reasonably be expected to produce on a normalized, ongoing basis; (2) ignored the purchased water costs that MATR would no longer incur if it was not obliged to serve WACMA; and (3) failed to take into account the capital cost savings that would accrue to MATR by being able to defer several large projects.  (PAWC Brief at 4).
Conclusion


Upon review of the transcript, exhibits, and consideration of the Certifi​cation Order, we find that MATR has failed to meet three of the four prerequisites set forth at 52 Pa. Code § 3.7(a) so as to warrant a grant of emergency relief.  Specifically, we conclude that MATR has not shown either (1) that its right to relief was clear; (2) that it would be irreparably harmed if its Petition were not approved; or (3) that the relief requested would not be injurious to the public interest.  (Emergency Order at 5‑10).  Accordingly, we shall answer the question certified by ALJ Gesoff in the affirmative; THEREFORE, 


IT IS ORDERED: 


1.
That the material question certified per Order Certifying Material Question by Administrative Law Judge Larry Gesoff, on February 19, 2004, be, and hereby is, answered in the Affirmative.  


2.
That the Interim Emergency Order of Administrative Law Judge Larry Gesoff issued on February 19, 2004, is hereby ratified and adopted as the action of the Commission.


3.
That the Petition of the Municipal Authority of the Township of Robinson for an Interim Emergency Order, filed on February 12, 2004,  prohibiting the sale of water from Pennsylvania-American Water Company to the Western Allegheny County Municipal Authority is denied. 



4.
That a copy of this Opinion and Order be served upon all Parties of record.  







BY THE COMMISSION,







James J. McNulty,








Secretary

(SEAL)

ORDER ADOPTED:  March 18, 2004 
ORDER ENTERED:  March 18, 2004
	�	Pursuant to the Commission’s Rules of Administrative Practice and Procedure, the grant or denial of relief by an interim emergency order must be certified by the presiding Administrative Law Judge (ALJ) to the Commission as a material question to be addressed in accordance with 52 Pa. Code § 5.305 of our rules pertaining to interlocutory review.  


	�	The Commission’s procedural rules at 52 Pa. Code § 3.6(b) provide that an Answer to a Petition for an interim emergency order is not required (because an allegation contained in such a petition is deemed to have been denied by opposing parties), but allows a participant to file an answer if desired. 


	�	52 Pa. Code § 3.9. 


	�	Transcript at 137-179. 


	�	Section 3.10 of our Regulations, 52 Pa. Code § 3.10, requires that Section 5.305 of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.305, govern the review of interim emergency orders. 
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