BEFORE THE
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:

PECO Energy Company



:

INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On July 30, 2003, National Barbers Investment Company and Jacob Adams (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that Respondent told him not to make any payments until it adjusted Complainant’s bill.  Complainant requests that the Commission determine whether Respondent made the proper adjustment to Complainant’s bill.  Complainant also requests that the Commission direct Respondent to enter into a reasonable payment agreement with Complainant.



On August 22, 2003, Respondent filed an Answer to the Complaint.  Respondent avers that it is in the process of investigating the matter.



By Hearing Cancellation/Reschedule Notice dated October 8, 2003, this case, which had originally been assigned to another administrative law judge, was reassigned to me, and a hearing was scheduled for November 5, 2003.  On October 22, 2003, I issued a Prehearing Order that set forth certain procedural rules to be followed in this case.



The hearing was held as scheduled on November 5, 2003.



Complainant was represented by Betty A. Simon, Esquire.  Jacob Adams testified on behalf of Complainant.



Respondent was represented by Priya Sankar, Esquire.  Respondent presented the testimony of Renee Tarpley.  Ms. Tarpley is employed by Respondent as a regulatory assessor.  (Tr. 27).  Respondent introduced two exhibits.  PECO Exhibit 1 is an account statement for Complainant.  PECO Exhibit 2 is an addendum to Complainant’s account statement.  Respondent’s exhibits were admitted into evidence.



The hearing transcript consists of 53 pages.  The record closed on December 5, 2003.

FINDINGS OF FACT


1.
Complainant, Jacob Adams, is the owner of the building located at 1402 West Oxford Street, Philadelphia, PA 19121.  (Tr. 5-6).



2.
Commercial electric service is provided to the West Oxford Street building under the name National Barbers Investment Company.  (Tr. 36-37, 46; PECO Exhibits 1 and 2).



3.
Located inside the West Oxford Street building are the Sunshine Bar, Inc., a restaurant and bar located on the first floor; and the National Barbers Sunshine Club, a catering hall and banquet facility located on the second floor.  (Tr. 6).



4.
From October 10, 1996 to January 2003, Complainant made no payments toward his electric bills.  (Tr. 35-36).



5.
During the period from October 10, 1996 to January 2003, a “hold collection code” was placed on Complainant’s account because he was “disputing the account or had some sort of billing inquiry.”  (Tr. 38-40).



6.
Complainant received electric bills on a monthly basis.  (Tr. 17).



7.
On September 3, 2002, Respondent removed Complainant’s existing meter and installed an automatic meter reading (AMR) device at the property.  (Tr. 32-34, 41-42; PECO Ex. 1 at 3).



8.
The only billing adjustment Respondent made was on September 27, 2002, when it delayed issuance of a bill in the amount of $1,980.90 (covering the period from August 30, 2002 to September 27, 2002) due to the installation of the AMR device on September 3, 2002.  (Tr. 32-34; PECO Ex. 1 at 3).



9.
In January 2003, Complainant began making monthly payments toward his electric bills.  (Tr. 34; PECO Ex. 1).



10.
Respondent referred Complainant’s account to its Small Business Commercial Division.  (Tr. 36-37).



11.
On January 29, 2003, Respondent entered into a payment arrangement with Complainant that required him to pay $20,000.00 upfront and then pay off the balance of his arrears over a 24-month period.  (Tr. 36-37).



12.
Complainant subsequently informed Respondent that he needed two weeks to make the payment and the account was placed on “hold” (no collection action was to be taken).  (Tr. 36-37).



13.
Respondent extended the time for Complainant to make the upfront payment when Complainant contacted Respondent on February 24, 2003, and informed Respondent that he was not able to make the payment.  (Tr. 37).



14.
On March 3, 2003, Complainant contacted Respondent and agreed to pay $25,000.00 in two weeks, and then pay $2,908 toward his arrears plus current charges.  (Tr. 37).



15.
On April 10, 2003, when payment was not made, Respondent issued a 72-hour notice for the entire $96,629.97 then owed, with an effective date for service termination of April 14, 2003.  (Tr. 37).



16.
Complainant stated that he was in the process of refinancing, and Respondent granted him an additional two weeks or until April 25, 2003.  (Tr. 37).



17.
Complainant was again given additional time after he contacted Respondent on April 27, 2003, and stated that “the finances were being delayed.”  (Tr. 37-38).



18.
Termination was again initiated by Respondent on June 10, 2003 and July 22, 2003.  (Tr. 38).



19.
On July 25, 2003, Respondent gave Complainant additional time to “get his finances together.”  (Tr. 38).



20.
After July 25, 2003, Respondent again placed a hold on Complainant’s account after it became aware that he had filed a formal complaint.  (Tr. 38).



21.
Prior to Complainant filing a formal complaint, Respondent offered that he pay $32,000.00 down and then make monthly payments toward his arrears.  (Tr. 38-39).



22.
As of the hearing on November 5, 2003, Complainant’s outstanding balance was $99,674.35.  (Tr. 34).



23.
As of the hearing on November 5, 2003, Complainant’s average bill was $1,458.00.  (Tr. 34).

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant infers that his electric bills went unpaid for a long period of time because: (1) Respondent told him not to pay his bills until it made an adjustment to his bills; and (2) Respondent did not threaten to terminate his service until March 2003.  (Tr. 17-18).  For these reasons, Complainant suggests, he deserves to have a sixty-day extension of time from the date of the hearing (November 5, 2003) in order to comply with a payment arrangement that Respondent has offered to him.  (Tr. 13-14).  Complainant’s outstanding balance as of the hearing was $99,674.35.  (Tr. 34).  Respondent has offered that he make a $30,000.00 upfront payment and then pay $2,903 per month toward his arrears, plus current charges.  (Tr. 46-47).  Complainant testified that he needs sixty-days from the date of the hearing in order to make settlement on a loan that he will use to make the payments required by Respondent.  (Tr. 15-16).



Complainant had the burden in this case of proving that Respondent violated law over which the Commission has jurisdiction, and that as a result of the violation, he is entitled to the relief that he has requested.  Complainant infers that Respondent violated the law by inducing him not to pay his electric bills and thereby allowing his electric bills to accumulate into a massive balance.  Complainant suggests that Respondent induced him not to pay his electric bills by telling him not to pay them until it had made an adjustment, and by not threatening to terminate his service for nonpayment until March 2003.



The hearing record reflects that from October 10, 1996 to January 2003, Respondent had a “hold collection code
” placed on Complainant’s account, and Complainant made no bill payments during that time.  (Tr. 35-40).  Respondent’s witness, Renee Tarpley, testified that when a “hold collection code” is placed on an account, it indicates that the Complainant is “disputing the account” or that there is “some sort of billing inquiry.”  (Tr. 38-40).  However, Ms. Tarpley was not able to provide any details regarding why a “hold collection code” was placed on Complainant’s account.  (Tr. 41).


The hearing record also indicates that contrary to Complainant’s testimony, it was in January of 2003, and not March 2003, that he began making monthly payments toward his electric bills.  (Tr. 34; PECO Ex. 1).  From January 2003 through July 2003, the hearing record shows, Respondent made exhaustive attempts to enter into a payment agreement with Complainant and it gave Complainant numerous extensions of time to get his finances in order so that he could make the required payments.  (Tr. 36-39).  Complainant, however, could never seem to come up with the required amount of money.  (Tr. 36-39).  



In April, June and July, 2003 Respondent threatened Complainant with termination of his service, but Respondent would then grant Complainant additional time to acquire the necessary amount of money.  (Tr. 37-38).



Ms. Tarpley testified that it was “very unusual” for a “hold collection code” to remain on an account for as long as it did on Complainant’s account.  (Tr. 40).  Respondent’s inaction may also be disfavored from a public policy standpoint.  However, it has not been shown that Respondent violated any law over which the Commission has jurisdiction.  I also note that this is a curious argument for Complainant to make since it appears that much of the delay in Respondent taking any action toward terminating his service was a result of its attempt to allow him enough time to obtain the money needed to satisfy payment agreements.  I further note, importantly, that it was incumbent upon Complainant to pay his electric bills, regardless of whether he received termination notices from Respondent.


Complainant’s other argument is that one of Respondent’s representatives told him not to pay his bills until his bills were adjusted following the installation of a new meter.  (Tr. 7-8).  Complainant testified that he did not remember who gave him that advice.  (Tr. 8).  Ms. Tarpley testified that Complainant’s meter was changed to an AMR device on September 3, 2002, and that as a result, Complainant’s bill was adjusted on September 27, 2002 (in fact delayed and issued on October 3, 2002).  (Tr. 32-34; PECO Ex. 1 at 3).  Therefore, although the record indicates that Complainant was issued an adjusted bill in October 2002 as a result of the meter change, he did not begin making monthly payments until January 2003.  Again, I find that Complainant has not met his burden of proving that Respondent violated law over which the Commission has jurisdiction.



For all of the foregoing reasons, I must dismiss the Complaint because Complainant failed to meet his burden of proof.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).


3.
Complainant failed to meet his burden of proof.



4.
Respondent has not violated any provision of the Public Utility Code, any Commission order or any Commission regulations.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of National Barbers Investment Co. & Jacob Adams v. PECO Energy Company at Docket Number C-20030767 is dismissed.








____________________________________








Charles E. Rainey, Jr.








Administrative Law Judge

Date:
March 2, 2004
	�	Respondent’s witness, Renee Tarpley, testified that the “hold collection code” indicated that no collection activity was to be taken in regard to Complainant’s account.  (Tr. 36-37). 
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