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Before

Robert P. Meehan

Administrative Law Judge



This decision dismisses the complaint filed by Claudette McAdory (Ms. McAdory) against National Fuel Gas Distribution Corporation (NFG),

History of the Proceeding


Ms. McAdory filed her complaint against NFG on June 9, 2003, alleging a billing dispute and requesting that she be permitted to continue paying her monthly gas bills at the rate of $79.00 per month.  NFG filed its answer to the complaint on July 14, 2003.  This complaint was initially scheduled to be held by means of a telephone conference call, and a Prehearing Order confirming the nature of the hearing was issued on September 9, 2003.  Thereafter, at the request of Ms. McAdory, the nature of the hearing was changed to an “in-person” hearing, which was held as originally scheduled on October 30, 2003, in Pittsburgh, PA.

Ms. McAdory appeared, without an attorney, and testified in support of her complaint.  She did not submit any exhibits.  NFG, represented by an attorney, presented the testimony of one witness and submitted 16 exhibits, all of which were admitted into the record.  No briefs have been filed.  By Order issued December 19, 2003, the record in this case, consisting of the 63-page transcript and the 16 exhibits, was closed.

Findings of Fact


1.
Claudette McAdory is the Complainant in this case.  Her address is 828 East 24th Street, Erie, PA 16503 (Tr. 15).



2.
National Fuel Gas Distribution Corporation is the Respondent in this case.



3.
The basis of Ms. McAdory’s complaint in this case is a prior proceeding before Administrative Law Judge Gesoff (C-20016526), in which she agreed to pay the regular monthly budget amount, which was then $79.00 a month, plus an additional $15.00 per month toward the arrearage on her account, in exchange for her leaving NFG’s “LIRA” program (Tr. 15, 32-33; NFG Exs. 1, 2 at page 5, and 3).



4.
Ms. McAdory then withdrew her complaint at C-20016526, and that case was closed by Secretarial letter, dated May 20, 2002 (NFG Exs. 2, at 6, and 3).



5.
After agreeing to pay her regular monthly budget amount, plus an additional $15.00 per month toward the arrearage, Ms. McAdory testified that she received a bill for about $135.00.  Upon receiving that bill, she testified that she called NFG and filed several complaints with the Commission trying to obtain a reasonable amount to pay, because at that time she was only receiving $200.00 per month (Tr. 15).



6.
As of the October 30, 2003 hearing in the present case, her gas has been shut off.  The termination occurred on June 10, 2003 (Tr. 15-16; 19).



7.
Ms. McAdory is not sure how much she currently owes NFG (Tr. 16).



8.
At one time when her gas service was to be terminated, Ms. McAdory, who is a diabetic, requested her doctor contact NFG to inform NFG that she had an illness.  Ms McAdory has not personally filed a medical certificate with NFG (Tr. 17-18; 24).



9.
Ms. McAdory has not made any payments to NFG since her gas service was shut off (Tr. 18-19; 27-28).


10.
Ms. McAdory is currently employed and works for the school district on a substitute basis.  If a regular employee is absent she may be called to work in the place of the absent employee.  When she is called to work by the school district, the normal working hours are from 8:00 a.m. to 2:30 p.m.  Sometimes, she may be given a long term employment assignment if the regular employee will be on an extended absence, for example, recovering from surgery (Tr. 23).



11.
On those days when she is not working for the school district, Ms. McAdory is normally at her home (Tr. 23-24).



12.
The balance on Ms. McAdory’s account, at the time service was terminated on June 10, 2003, was $1,528.45.  This is also the current balance on her account (Tr. 27; NFG Ex. 7).



13.
In addition to the June 10, 2003 service termination for non-payment of the gas bill, NFG has previously terminated Ms. McAdory’s service for non-payment on October 9, 2002; August 9, 2001; and July 17, 2000 (Tr. 28).



14.
NFG attempts to obtain actual readings of its customers’ meters every other month, unless there are circumstances preventing a meter reader from reading a particular customers meter in a given month, such as an inability to gain access to the meter (Tr. 29-30).



15.
For those months in which NFG does not obtain an actual meter reading, an estimated meter reading is used (Tr. 29-30).



16.
NFG has explicit instructions to knock on the front door of Ms. McAdory’s house, and the meter reader will be admitted through the side entrance.  There have been occasions when NFG’s meter reader has been unable to gain access to Ms. McAdory’s house to read the meter (Tr. 30-31).



17.
When a meter reader is unable to gain access, a card is left indicating that the meter reader was there.  In addition, NFG has sent cards to Ms. McAdory so she could read the gas meter and send the readings in to NFG.  However, Ms. McAdory did not return any of those cards, with the meter reading on them to NFG (TR. 31-32).



18.
Ms. McAdory has regularly received both LIHEAP and Crisis Energy grants in the past.  The grants need to be applied for each year and the amount of each grant is based on a person’s income (Tr. 32).



19.
NFG’s LIRA (Low Income Residential Assistance) Program, in which Ms. McAdory was a participant between September 10, 1997 and February 26, 2002, when she voluntarily withdrew from LIRA, is a forgiveness program.  For active LIRA customers, NFG reduces the bill 1/24 each month, as long as it is paid on time.  Also, the customer receives a discounted rate.  The discount for Ms. McAdory had been 40% (Tr. 33).


20.
Ms. McAdory may be able to again participate in LIRA once the present balance on her account is fully paid (Tr. 34-35).



21.
Ms. McAdory is not currently eligible for LIHEAP or Crisis grants because she is not an active customer of NFG (Tr. 34).



22.
If Ms. McAdory wants her gas service restored and to get back on LIRA, she would have to apply to NFG for gas service, as her service has been shut off for more than 60 days (Tr. 34).



23.
After receiving an application for service from Ms. McAdory, NFG would issue a “Denial of Credit”.  Ms. McAdory would have to take that form to the assistance office to apply for funding to help restore her service (Tr. 34-35).



24.
Ms. McAdory has been a payment troubled customer of NFG since 1995 (Tr. 35-41; NFG Ex. 8 and 9).


25.
Ms. McAdory has filed a number of informal complaints with the Commission’s Bureau of Consumer Services (BCS).  At the time of the October 30, 2003 hearing, the most recent informal complaint filed by Ms. McAdory was on October 5, 2001 at BCS Case No. 1028947 (Tr. 41-42; NFG Ex. 10).



26.
On October 21, 2001, the BCS issued its determination, at Case No. 1028947, directing Ms. McAdory to pay $101.00 to NFG to have her service restored, and, then, after her service is restored, to pay her monthly budget bill of $137.00 plus an additional $15.00 toward the arrearage on her account (Tr. 42-43; NFG Ex. 11).



27.
The BCS later revised its October 21, 2001 determination at Case No. 1028947.  On November 7, 2001, a revised determination was issued directing Ms. McAdory to pay $460.91 to have her service restored.  The revised determination reflected the fact that Ms. McAdory was a LIRA customer, and the $460.91 was the amount of the LIRA arrearage.  The revised BCS determination did not establish a budget “plus” payment arrangement. (Tr. 43-44; NFG Ex. 12)


28.
Ms. McAdory had also filed an informal complaint with the BCS on July 18, 2000 at BCS Case No. 0814307.  On July 21, 2000, the BCS issued its determination, noting this was a LIRA case, directing Ms. McAdory to pay $487.55 plus a $32.00 reconnection fee to NFG and then to pay her LIRA bills as they became due. (Tr. 44-45; NFG Ex. 13).



29.
Ms. McAdory had also filed an informal complaint with the BCS on June 30, 1999, at BCS Case No. 0627699, questioning the accuracy of a gas bill.  On March 30, 2000, the BCS issued its determination that the gas bill was correct, and closed the case (Tr. 45-46; NFG Exs. 14 and 15).



30.
Ms. McAdory also filed another prior formal complaint at Docket No. C‑20027965, alleging, in part, that in her previous complaint case (C-20016526), there was an agreement that her budget was to be approximately $79.00 per month plus an additional $15.00 per month toward arrearages, and that NFG broke the agreement by raising her monthly budget (Tr. 46; NFG Ex. 4).



31.
Following a hearing, Ms. McAdory’s complaint, at C-20027965 was dismissed for the failure to satisfy the burden of proof.  NFG was directed to send Ms. McAdory a bill for the total amount of any arrearage resulting from Ms. McAdory’s failure to comply with the payment arrangement established by BCS determination of October 21, 2001, at BCS Case No. 1029847.  Ms. McAdory was to pay that bill within 60 days, and, in addition, she was to pay her regular monthly budget bill, plus an additional $15.00 toward the arrearage on her account (Tr. 46-47; NFG Exs. 5 and 6).


32.
In compliance with the Commission’s Order at C-20027965, NFG sent Ms. McAdory a bill for the total amount of the missed payments.  Ms. McAdory failed to comply with the payment terms of the Commission’s Order (Tr. 46-47).



33.
NFG has received only one medical certification from a doctor for Ms. McAdory.  That certificate was dated April 4, 2000 (Tr. 47-48; NFG Ex. 16).

Discussion
Before reviewing the record in this case, it is necessary to first consider the motion to dismiss made on-the-record by NFG 


At the outset of the October 20, 2003 hearing in this case, NFG moved for the dismissal of her complaint on the basis that the issue of her paying a monthly budget amount of $79.00 had previously been decided by the Commission.  In this regard, it based its motion on Ms. McAdory prior formal complaint proceedings at Docket Nos. C‑20016526 and C‑20027695 (Tr. 6-9; NFG Exs. 1-6).  At the time the motion was made, I stated that I would take it under advisement.



The prior formal complaint proceeding at Docket No. C-20016526, which was before Administrative Law Judge Gesoff, cannot serve as a basis for granting a motion to dismiss as there was never an adjudication or decision by the Commission in that case.  In that case, Ms. McAdory wished to leave the LIRA Program and she agreed to pay her monthly budget bill, plus an additional $15.00 per month toward the arrearage.  NFG was willing to accept her payments of the monthly budget amount, plus the additional $15.00 per month toward the arrearage, and on that basis, Ms. McAdory stated, on-the-record on April 8, 2002, that she wished to withdraw her complaint.  By letter dated May 20, 2002, the Secretary of the Commission informed the parties that the case had been marked closed.  At the time Ms. McAdory’s regular monthly budget amount on her gas bills was $79.00.


The prior formal complaint proceeding at Docket No. C-20027695, which was before Administrative Law Judge Nene, cannot serve as a basis for granting a motion to dismiss, but for a different reason.  Although Ms. McAdory raised the issue of a monthly budget payment of $79.00 per month in her complaint, and although Judge Nene referenced her prior case before Judge Gesoff, the issue of a monthly budget payment amount of $79.00 was not adjudicated or decided by Judge Nene or the Commission.  Rather, the Initial Decision of Judge Nene, and the Order of the Commission, at Docket No. C-20027695, directed Ms. McAdory to comply with a payment arrangement that had been established by the BCS in its determination of October 22, 2001.


Therefore, since the issue of a budget payment of $79.00 had not previously been decided, the on-the-record motion to dismiss the complaint of Ms. McAdory, to the extent that it was based on a $79.00 per month budget payment amount will be denied.

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In her current complaint, Ms. McAdory alleged, in pertinent part, that:  (a) the overdue amount claimed by NFG was inaccurate; (b) NFG failed to credit her account with the $79.00 per month payments she made; (c) a complaint was filed in “district court”; (d) NFG has documents of her illness; and (e) that Commission employees are benefiting from decisions made.  On the bases of those allegations, Ms. McAdory requested, in pertinent part, that NFG be made to stick to the decision of her paying $79.00 per month, and that her account be straightened out.  Thus, it is clear that Ms. McAdory is the party seeking affirmative relief from the Commission, and, therefore, she has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
This means that it is the responsibility of Ms. McAdory, in this case, to present sufficient evidence to prove her case.  Thus, for example, Ms. McAdory has to prove that NFG is incorrectly stating the amount of her past due balance.  Further, Ms. McAdory has to prove that NFG failed to credit her with payments she made of $79.00 per month.  Ms. McAdory did not present any evidence on these issues.  Rather, she basis her present complaint on an agreement to pay a monthly budget of $79.00.

No one argues with the fact that in the case, at Docket No. C‑20016526, Ms. McAdory wanted to leave NFG’s LIRA Program and that she agreed to pay her regular monthly budget amount, plus $15.00 per month toward the arrearage on her account.  At the time she made that agreement on April 8, 2002, her regular monthly budget amount was $79.00.

The subsequent complaint proceeding at Docket No. C-20027695, and this complaint proceeding involve an increase in her regular monthly budget amount after her agreement on April 8, 2002.  During the October 30, 2003 hearing in this case, I discussed with Ms. McAdory the fact that monthly budget payments amounts may fluctuate up or down depending on how much gas a particular customer is using, e.g., they will tend to be higher in winter heating months.  Ms. McAdory stated:  “Okay.  I understand exactly what you’re saying” (Tr. 11-12).
Although Ms. McAdory indicates that she understands about the monthly budget payment amount being higher or lower than $79.00 per month, depending on various factors, she is, apparently, unwilling to accept the fact that her regular monthly budget payment amount increased after the April 8, 2002 hearing, at Docket No. C-20016526.  Having agreed to pay the regular monthly budget amount, plus an additional $15.00 per month toward the arrearage meant that when her monthly budget amount increased from $79.00 to $135.00 (Tr. 12, e.g.), Ms McAdory was then to pay the $135.00, plus the additional $15.00, for a total payment of $150.00.  That is the consequence of her decision to leave the LIRA program to go on the regular monthly budget plan.  Her refusal to accept this is the reason that she is not currently a gas customer of NFG.  Ms. McAdory will not be eligible to re-apply to participate in the LIRA Program until her total amount of her arrearage is paid in full.
Ms. McAdory’s gas service was terminated on June 10, 2003, and remained off at the time of the October 30, 2003 hearing in this case.  In order to have that gas service restored, Ms. McAdory would have to apply to NFG for gas service, as though she were a new customer.  Given the amount of the unpaid balance on her account, NFG would issue a Denial of Credit which Ms. McAdory could use to apply for energy assistance to have her service restored.  Since Ms. McAdory is not a current gas customer of NFG, I am not going to make any provision in this Decision for an arrangement to pay the arrearage on her account.  Rather, given her payment history (Tr.35-41; NFG Exs. 7-9), and the length of time for which she has not been a customer of NFG, I will require that the entire unpaid balance on her account, $1,528.45, be paid in full before NFG restores her gas service.
Conclusions of Law


1.
The parties to and subject matter of this billing dispute complaint proceeding are properly before the Commission.



2.
Ms. McAdory, as the party seeking affirmative relief from the Commission, has the burden of proving all of the allegations in her complaint.



3.
Ms. McAdory has failed to satisfy the burden of proving any of the allegations in her complaint.



4.
The complaint of Ms. McAdory against NFG should be dismissed for the failure to satisfy the burden of proof.



5.
To have her gas service restored, the full amount of the past due balance on Ms. McAdory’s account for gas service received from NFG must be paid.
ORDER


Therefore,



IT IS ORDERED:



1.
The on-the-record motion of National Fuel Gas Distribution Corporation for the dismissal of the complaint filed against it by Claudette McAdory at Docket No. C‑20030484, to the extent the complaint seeks to litigate the issue of a $79.00 per month budget payment amount is denied.



2.
The complaint of Claudette McAdory against National Fuel Gas Distribution Corporation at Docket No. C-20030484 is dismissed for the failure to satisfy the burden of proof.



3.
To have her gas service restored, the entire past due balance on the account of Claudette McAdory for gas service previously received from National Fuel Gas Distribution Corporation must be paid in full.
Date:  February 26, 2004
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Administrative Law Judge
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