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William D’Ambrosia




:

  





:
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:
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:

PECO Energy Company



:

INITIAL DECISION

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On June 30, 2003, William D’Ambrosia (Complainant) filed a Complaint against PECO Energy Company (PECO or Respondent), alleging, inter alia, that PECO claims that Complainant tampered with the meter; that this is untrue; that a PECO employee came to Complainant’s building unannounced and pulled the meter; that Complainant was closed for a year for remodeling and there was a bolted lock and seal on the meter.

PECO duly filed an Answer denying that meter tampering did not occur and averring, inter alia, that a federal investigation was conducted of an electrician who conducted an illegal business of meter tampering; that as a result thereof, PECO conducted a field visit at Complainant’s property on February 26, 2003; that evidence of meter tampering was found; that PECO is entitled to backbill a customer when it is discovered that a customer has been undercharged for service actually used regardless of who tampered with the meter.  PECO seeks dismissal of the Complaint.



A hearing was held on February 27, 2004.  Respondent appeared by counsel, presented one witness and introduced four exhibits.  Complainant appeared and testified on his own behalf.  The record was closed on February 27, 2004.

FINDINGS OF FACT



1.
Complainant is William D’Ambrosia, 2655 S. Juniper Street, 1st Floor, Philadelphia, PA 19148.


2.
Respondent is PECO Energy Company, 2301 Market Street, Philadelphia, PA 19101.


3.
During the period of time involved in the dispute in this proceeding (August 26, 1999 to February 26, 2003), Complainant operated a restaurant business on the Juniper Street premises.


4.
As a result of a field investigation, it was discovered that a former PECO employee had been tampering with PECO’s electric meters in order to reduce electric consumption measured on the meter.



5.
Complainant’s meter was one of the meters that was tampered with so as to reduce the monthly billings to the account responsible ratepayer (Complainant in the instant matter).



6.
The meter tampering involved the breaking of the meter cover seal (referred to as “No Seal on HASP in PECO Exhibit No. 2) and the placement of two jumpers (referred to as Shunts in PECO Exhibit No. 2); the purpose of which was to consume electric load so that it would not register on the electric meter.



7.
Upon discovery, PECO, on February 26, 2003, replaced the tampered-with meter [9V2170524] with a new one [9V4325903] (PECO Exhibits Nos. 1 and 2).



8.
One month (29 days) later (March 27, 2003), a reading from the new meter was obtained showing a daily usage for that month to be 179.4 Kwh.



9.
PECO recomputed Complainant’s monthly billings from August 26, 1999 to February 26, 2003 (the period of time during which the tampered-with meter was in operation), and charged Complainant with the difference he was actually billed each month and the 179.4 Kwh usage actually measured for the one month period of February 26, 2003 to March 27, 2003 (29 days).



10.
The recomputed charges resulted in PECO billing Complainant the amount of $12,974.53 ($12,125.73 plus $848.80 = $12,974.53) for the understated unbilled electric usage for the tampered-meter billing periods (PECO Exhibit No. 3, p. 2).



11.
The rebilling of $12,974.53 together with actual billings following the meter change on February 26, 2003, less payments made by Complainant, resulted in the current balance of $14,883.27 as of December 19, 2003 when Complainant ceased being a PECO customer.



12.
Complainant testified that he had nothing to do with meter tampering and that he did not understand the billing.

DISCUSSION



In this matter, Complainant disputes the entire balance of $14,883.27 (as of December 19, 2003) billed to him by PECO (Complainant terminated his service on or about December 2003 when he leased his restaurant premises to a third party not involved in this proceeding).


The crux of the matter is that as a result of a federal investigation and an ensuing Revenue Protection Theft Report (PECO Exhibit No. 2), it was discovered that a former PECO employee had been tampering with PECO’s electric meters in order to reduce the electric consumption measured on the meter and thus reduce the monthly billings to the account-responsible ratepayer.



Among the meters discovered to have been tampered was that of Complainant who operated a restaurant at the premises involved in this proceeding.  The meter tampering involved the breaking of the meter cover seal (referred to as “No Seal on HASP in PECO Exhibit No. 2) and the placement of two jumpers (referred to as Shunts in PECO Exhibit No. 2); the purpose of which was to consume electric load so that it would not register on the electric meter.  Upon discovery of this situation, PECO, on February 26, 2003, replaced the tampered-with meter [9V2170524] with a new one [9V4325903] (PECO Exhibits Nos. 1 and 2).  Thereafter, one month (29 days) later (March 27, 2003), a reading from the new meter was obtained showing a daily usage for that month to be 179.4 Kwh.  PECO then recomputed Complainant’s monthly billings from August 26, 1999 to February 26, 2003 (the period of time during which the tampered-with meter was in operation), and charged Complainant with the difference he was actually billed each month and the 179.4 Kwh usage actually measured for the one month period of February 26, 2003 to March 27, 2003 (29 days).  These computations resulted in PECO billing Complainant the amount of $12,974.53 ($12,125.73 plus $848.80 = $12,974.53) for the understated unbilled electric usage for the tampered-meter billing periods (PECO Exhibit No. 3, p. 2).  This $12,974.53 together with actual billings following the meter change on February 26, 2003, less payments made by Complainant, resulted in the current balance of $14,883.27 as of December 19, 2003 when Complainant ceased being a PECO customer.


The thrust of Complainant’s case consisted generally in his denial that he had anything to do with meter tampering and that he did not understand the billing.  On the other hand, PECO’s case was credible and compelling, and under existing applicable law, PECO is entitled to recover from a customer who has been underbilled.


Thus, it has been held, inter alia, in West Penn Power v. Nationwide Mutual Ins. Co., 209 Pa. Super. 509, 228 A.2d 218 (1967), Superior Court of Pennsylvania, that a utility is permitted to backbill a customer when it is discovered that the customer has been undercharged for service used.  Moreover, in Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213 (1990); 1990 Pa PUC Lexis 4, the Commission held, inter alia, that an electric utility was authorized to backbill an electric utility customer for estimated unmetered usage for a four-year period where the customer had no culpability; although there is some Commission precedent for permitting a utility to backbill for theft of service without any time limit.  In the instant matter, PECO has backbilled from February 26, 2003 to August 26, 1999 which is a period of time less than four years.  Accordingly, the backbilling period utilized by PECO is proper.



However, the record discloses that in computing the underbilled usage for the backbilled period involved (August 26, 1999 to February 26, 2003), Respondent utilized only one-month’s actual measured usage after removal of the tampered-with meter and the installation of a new meter, i.e., the 29 day period from February 26, 2003 to March 27, 2003 (PECO Exhibit Nos. 1 and 3, p. 2), during which Complainant’s daily average usage was 179.4 Kwh.  This figure was then applied by PECO to all months in the period of time from August 26, 1999 to February 26, 2003 and the difference between 179.4 Kwh and the measured usage on the tampered-with meter was billed to Complainant (PECO Exhibit No. 3, p. 2) in the total amount of $12,974.53 which includes sales tax.



The Administrative Law Judge, however, deems it more appropriate to utilize the average of the 10 month actual measured usage on the new untampered meter (February 26, 2003 to December 19, 2003) to determine an estimated monthly usage for the tampered-with meter period of August 26, 1999 to February 26, 2003.  The actual measured usage for the period February 26, 2003 to December 19, 2003 was as follows:



  2/26/03 – 3/27/03

  179.4
Kwh



  3/27/03 – 4/28/03

  152.1
Kwh



  4/28/03 – 5/28/03

  111.3
Kwh



  5/28/03 – 6/29/03

  129.5
Kwh



  6/29/03 – 7/29/03

  166.3
Kwh



  7/29/03 – 8/29/03

  183.6
Kwh



  8/28/03 – 9/26/03

  170.0
Kwh



  9/26/03 – 10/28/03

  130.4
Kwh



10/28/03 – 11/25/03

  124.4
Kwh



11/25/03 – 12/19/03

  135.4
Kwh




Total


1482.4
Kwh


Dividing the 10 month total of 1482.4 Kwh actual measured usage by 10 results in an average monthly usage of 148.2 Kwh.  The Administrative Law Judge finds and concludes that this is a more appropriate average monthly Kwh usage to be applied to the period of time during which the tampered meter was in operation in order to backbill Complainant for unbilled usage, rather than the one month measured usage of 179.4 Kwh used in PECO Exhibit No. 3, p. 2.  The recalculated usage should be computed in the same form as set forth in PECO Exhibit No. 3, p.2 with applicable sales tax also applied.  An appropriate Order will be issued.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant has failed to meet his burden of proof.



3.
A utility is entitled to estimate, backbill and recover from a customer who has been underbilled for utility service used.
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of William D’Ambrosia against PECO Energy Company in Docket Number C-20030620 is sustained in part and denied in part consistent with the Findings of Fact, Discussion and Conclusions of Law set forth in the Initial Decision.


2.
That within thirty (30) days from the date of the entry of the Commission Order in this matter, PECO Energy Company shall prepare and submit to Complainant William D’Ambrosia a bill containing a revised calculation of charges for electric usage for the period of time from August 26, 1999 to February 26, 2003 utilizing 148.2 Kwh as the estimated usage for each month during said period of time; said calculation to be in a form similar to that set forth at PECO Exhibit No. 3, page 2.



3.
That the bill issued in accordance with Ordering Paragraph 2 shall be due and payable by William D’Ambrosia to PECO Energy Company within sixty days of issuance.


4
That the record in this matter be marked closed.

Date:
March 4, 2004




___________________________________








Herbert Smolen







Administrative Law Judge
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