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HISTORY OF THE PROCEEDING
On July 31, 2004, Brenda Freeman (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (respondent), Docket Number C-20030863.  The Complaint alleged an inability to pay her monthly bills from respondent for electric and natural gas service rendered to her.

In a decision of the Commission’s Bureau of Consumer Services (BCS) in BCS case number 1420690, rendered on July 17, 2003, BCS had found that complainant’s account balance with respondent for residential electric and natural gas service was $5,486.40 (as of June 25, 2003).  The BCS decision required that complainant pay respondent a lump sum of $1,780.06 by August 8, 2003, and thereafter pay a special budget amount of her CAP rate plus $15.00 per month toward the outstanding arrearage, beginning in September, 2003.

On September 4, 2003, respondent filed its Answer (Answer), denying the material averments of the Complaint.
On September 5, 2003, Priya Sankar, Esquire, and Shari Gribbin, Esquire, entered their appearance on behalf of respondent.

On September 10, 2003, Chief Administrative Law Judge Robert A. Christianson issued an Interim Payment Order (Interim Payment Order) directing complainant “to pay her monthly PECO Energy utility bills, on or before the billing due date, unless otherwise directed by the Administrative Law Judge, until a final Commission Order is issued or until the proceeding is otherwise resolved.”

Under cover letter dated September 15, 2003, the parties were provided a corrected Interim Payment Order showing the correct date of September 10, 2003.  Other than by correcting the date, the Interim Payment Order was unchanged.
By Telephone Hearing Notice dated December 3, 2003, an Initial Telephone Hearing was scheduled for March 2, 2004, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated December 3, 2003.  The Prehearing Order advised the parties with respect to Commission procedure, advised the complainant of the possibility of a lump sum “catch-up” payment if the BCS decision had not been complied with, explained income and expense information that would be required at the hearing, directed the submission of documents by respondent prior to the hearing, and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the telephonic hearing.  The Prehearing Order also required the complainant to complete and serve a Monthly Budget Information form, which was attached.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled telephonic hearing and of their responsibility to advise of any change in the telephone number at which they were to be contacted.

By Correction to Judge’s Address Notice dated December 4, 2003, the parties were provided with my correct address.

In accordance with the Prehearing Order, under cover letter dated February 19, 2004, respondent submitted three copies each of proposed exhibits (marked for identification purposes as PECO Exhibits 1, 2, and 3), including the most recent BCS decision.

Complainant did not submit a completed Monthly Budget Information form.

An Initial Telephone Hearing was held as scheduled on March 2, 2004.  Complainant appeared pro se and presented evidence in the form of her own testimony and the admission, without objection, of one exhibit (Freeman Exhibit #1).  PECO appeared by counsel, Priya Sankar, Esquire, who presented evidence in the form of the testimony of one witness, Louis DuBois, and the admission, without objection, of three exhibits (PECO Exhibits #1, #2, and #3).  The record was closed at the end of the Hearing on March 2, 2004.
FINDINGS OF FACT
1.
Complainant resides at 1334 Peterson Street, Chester, PA 19013 and receives electric and natural gas service from respondent at that address.
2.
Complainant lives at the above address with her two children, ages 5 and 3.
3.
Complainant and her children live in a two-story house with two bedrooms, bath, kitchen, and living room.
4.
The home uses natural gas for heating, hot water and cooking.
5.
The home uses electricity for lighting and to power the following appliances:  microwave, refrigerator, space heater, three televisions, washing machine, toaster, two stereos and a nebulizer.
6.
Complainant is unemployed.  Her family receives $139.00 per month in food stamps.
7.
Complainant and her children receive healthcare benefits through medical assistance.
8.
Complainant’s regular, reoccurring monthly household expenses (excluding electric and natural gas service) include:




Reasonable Includable Expenses:

Rent 




$  42.00
Water & Sewer


    23.00

Telephone




    25.00

Food (in addition to food stamps)

  120.00
Total:
$210.00

Other Claimed Expenses:

Additional Telephone Expense

$  30.00

Clothing


  150.00
Prescriptions


    62.50
Transportation



    71.00

Child counseling


    65.00

Total:
$378.50
Total Monthly Expenses:


$588.50
9.
Complainant’s monthly household income includes:

SSI




$579.00
Total Monthly Income:


$579.00
10.
Complainant is a PECO CAP rate customer.  She receives a 50% discount on the first 500 kilowatt-hours of electricity used per month and a 40% discount on her natural gas used per month.

11.
On July 17, 2003, BCS issued an informal decision at case number 1420690 directing complainant to pay a lump sum of $1,780.06 by August 8, 2003 and pay her monthly CAP rate budget bill plus $15.00 per month towards her overdue account balance beginning in September, 2003.
12.
Since the BCS decision was issued complainant has made two payments totaling $100.00 on her account.
13.
Since February 25, 1999, complainant has made only four payments totaling $400.00 on her account.  During that same time period seven LIHEAP grants totaling $2,388.00 have been applied to complainant’s account.
14.
As of March 2, 2004, complainant’s account balance with PECO totals $6,019.68.
15.
Complainant has had four payment arrangements with respondent since May, 2000 (one directly with respondent and three through the auspices of the Commission) and has not fully complied with any of them.

16.
Complainant did not comply with the July 17, 2003, BCS informal decision at Case No. 1420690 directing complainant to pay a lump sum of $1,780.06 by August 8, 2003 and pay her monthly CAP rate budget bill plus $15.00 per month towards her overdue account balance beginning in September, 2003.
DISCUSSION
As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 PA PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982).

All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 PA PUC 463 (1988).

Nevertheless, the Commission has permitted customers to temporarily pay less than the full amount due on their current utility bills in specified circumstances.  These less-than-full-bill payments are merely deferrals, however, not discharges of the obligation.  Mill, supra; Baum v. Duquesne Light Co., 56 PA PUC 742, 749 (1983) (Baum I).
The special circumstances in which a temporary deferral of part of a current utility bill will be provided are as follows:

1.
Where the customer “demonstrated the existence of a medical emergency necessitating the continuance of utility service.”  Kea v. Peoples Natural Gas Co., 60 Pa PUC 215, 217 (1985)

2.
Where “the record clearly establishes a good payment history on the part of the customer with respect to previous payments . . .” and “the record clearly demonstrates a definite and certain positive change in the customer’s financial circumstances, which will occur on a date certain or within the reasonably foreseeable future . . .”  Baum v. Duquesne Light Co., 56 PA PUC 742, 748 (1983) (Baum I) (emphasis in original).

3.
Where “it may be necessary to issue an interim order requiring a utility to maintain service to a customer where the utility issues, prior to [Commission] disposition of the case, a notice of termination premised upon an element of the subject matter reasonably in dispute in the pending proceeding.”  Baum v. Duquesne Light Co., 57 PA PUC 156, 157 (1983) (Baum II).
Complainant in this case offered no evidence of a current medical emergency necessitating the continuance of utility service.
Complainant did not offer any evidence (let alone clearly demonstrate) that a definite and certain positive change in her financial circumstances will occur on a date certain or within the reasonably foreseeable future.  Additionally, having broken payment arrangements with respondent and failed to comply with the most recent BCS decision, complainant has not established a good payment history with respondent.
Respondent has not threatened termination of complainant’s electric service premised upon an element of the subject matter reasonably in dispute in this proceeding.
This is simply not a case where the Commission criteria for permitting less than full bill payments dictate such a resolution of the Complaint.
Complainant has the burden of proof as to her inability to pay her current bill for electric and natural gas service as and when due.  Betty Claypool v. T.W. Phillips Gas & Oil Company, Docket Number Z-00248730, Opinion and Order adopted November 9, 1995, entered December 22, 1995, Freneic Young v. PECO Energy Company, Docket Number C-00956790, Opinion and Order adopted January 25, 1996, entered February 14, 1996.  She has failed to bear this burden.
It is also noted that complainant offered no evidence that respondent is responsible or accountable for the problem described in the Complaint.
Payment plans established by the Commission are financed by other utility customers, therefore, the Commission permits the consideration of only reasonable household expenses when setting up such a plan.  Any expenses deemed by the Commission to not be reasonable must be disallowed.  Bolt v. Duquesne Light Co., 66 PA PUC 463, 464 (1988), Thomas P. O’Toole v. The Bell Telephone Company of Pennsylvania, Docket Number C-923964, Initial Decision dated June 16, 1992, Order entered August 20, 1992.  The Commission has excluded, as not being reasonable in establishing a payment plan, expenses for: cable television; telephone (in excess of $25.00 per month); clothing; pet care; car insurance; credit union loan (Shelly Dozier v. Duquesne Light Company, Docket Number Z-00307921, Opinion and Order adopted March 13, 1997, entered March 18, 1997), credit cards; cable television (Barbara Kreutzer v. Duquesne Light Company, Docket Number C-00968873, Opinion and Order adopted December 4, 1997, entered January 5, 1998), clothing; cable television; furniture rental; transportation (Mary E. Downey v. Duquesne Light Company, Docket Number C-00968410, Opinion and Order adopted September 12, 1997, entered September 16, 1997), unpaid child support; auto accident costs (Curtis M. Goessling v. Duquesne Light Company, Docket Number C-00968736, Opinion and Order adopted September 12, 1997, entered September 16, 1997), computer rental (Joseph E. Whyel v. Duquesne Light Company, Docket Number C-00967899, Initial Decision dated February 19, 1997, Order entered April 7, 1997), credit card debt (Paul J. Lazorcak v. Duquesne Light Company, Docket Number Z-00288641, Opinion and Order adopted August 8, 1996, entered August 12, 1996), cable television; optional telephone services (Freneic Young v. PECO Energy Company, Docket Number C-00956790, Opinion and Order adopted January 25, 1996, entered February 14, 1996), private school tuition; cable television (Sharon Brown v. PECO Energy Company, Docket Number Z-00236726, Initial Decision dated November 30, 1994, adopted as the action of the Commission by Order adopted January 26, 1995, entered January 27, 1995), private school tuition (Mrs. Ralph Napoli v. PECO Energy Company, Docket Number Z-00237160, Initial Decision dated August 16, 1994, Order entered October 14, 1994), cable television; cell phone; auto insurance; hospital; department store; credit cards (John F. Casulli, Jr. and Belinda Ann Holland v. The Peoples Natural Gas Company, Docket Number C-00968351, Opinion and Order adopted August 21, 1997, entered August 26, 1997).  In essence, the Commission has found the only reasonable expenses to be considered in setting up a payment plan to be those for housing, food and utilities (with telephone expense limited to $25.00 per month).  Shelly Dozier v. Duquesne Light Company, Docket Number Z-00307921, Opinion and Order adopted March 13, 1997, entered March 18, 1997.

Additionally, the Commission has held that a determination by BCS is not to be altered absent changes in circumstances or other reasons why the BCS determination should not be adopted.  Gerry Heard v. Equitable Gas Company, Docket Number C-00957262, Opinion and Order adopted May 9, 1996, entered June 2, 1996, Deborah A. Harper v. Equitable Gas Company, Docket Number Z-00285460, Opinion and Order adopted March 14, 1996, entered May 10, 1996.  The respondent utility may, however, alter the BCS determined payment plan by accepting a lesser amount as a matter of management discretion.  Robert P. Anthony v. Columbia Gas of Pennsylvania, Docket Number Z-00903628, Opinion and Order adopted August 30, 2001, entered September 25, 2001.
In this case, complainant presented uncontradicted evidence of monthly income in the amount of $579.00 and reasonable expenses of $210.00.
  Her monthly household income exceeds her reasonable monthly expenses by $369.00.  Although this amount is relatively small, it is enough to permit her to make regular monthly payments to PECO in an amount sufficient to pay her CAP budget bill plus an additional amount towards her overdue account balance.
A customer is required to make payments according to the prior informal BCS decision while appealing the BCS determination (David J. Bernecker v. Bell Atlantic – Pennsylvania, Inc., Docket Number F-00231298, Opinion and Order adopted November 9, 1995, entered December 4, 1995), and if the customer fails to make such payments, they are required to make a catch-up payment (Betty Claypool v. T. W. Phillips Gas & Oil Company, Docket Number Z-00248730, Opinion and Order adopted November 9, 1995, entered December 22, 1995).  A catch-up payment consists of the total of all missed payments for consumption since the BCS informal decision was issued plus any lump sum payment ordered by the BCS decision.  Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003, entered May 21, 2003, Doreen Gibbons v. PECO Energy Company, Docket Number C-20039242, Opinion and Order adopted October 2, 2003, entered October 14, 2003.
A BCS decision was issued in this case on July 17, 2003, BCS case number 1420690.  That decision directed complainant to pay a lump sum of $1,780.06 by August 8, 2003 (to catch-up on her CAP rate payments) and then pay her monthly CAP bills plus $15.00 per month toward her overdue balance.  Since that decision was issued, customer payments totaling $100.00 have been received on this account.
Complainant did not present any evidence demonstrating that her financial situation has changed since the BCS decision was issued.  Consequently, the full catch-up amount is required.  As of the hearing date the catch-up amount due, including the unpaid BCS determined lump sum amount, is $2,189.85.  While there is no conceivable way in which complainant can be expected to be able to pay this catch-up amount, in accordance with Commission precedent it must be ordered.  Gerry Heard v. Equitable Gas Company, Docket Number C-00957262, Opinion and Order adopted May 9, 1996, entered June 2, 1996, Deborah A. Harper v. Equitable Gas Company, Docket Number Z-00285460, Opinion and Order adopted March 14, 1996, entered May 10, 1996, Betty Claypool v. T. W. Phillips Gas & Oil Company, Docket Number Z-00248730, Opinion and Order adopted November 9, 1995, entered December 22, 1995, Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003, entered May 21, 2003, Doreen Gibbons v. PECO Energy Company, Docket Number C-20039242, Opinion and Order adopted October 2, 2003, entered October 14, 2003.
Within fifteen (15) days of entry of the final Commission Order respondent shall issue a bill to complainant in an amount equal to all amounts owed for consumption but not paid since the BCS decision.  The bill shall be calculated using monthly CAP rate amounts.  Complainant is directed pay this bill within sixty (60) days of receipt thereof and then pay her monthly budget bills (calculated under respondent’s CAP rate program) plus $15.00 per month towards her overdue account balance.  Linda Moeller v. Duquesne Light Company, Docket Number Z-01215104, Opinion and Order adopted September 18, 2003, entered September 22, 2003, Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003.

Complainant is encouraged to continue to apply for all energy assistance for which she may be eligible.  She is also reminded that she must make regular monthly payments in accordance with this payment arrangement to prevent her account from being terminated.
As complainant offered no evidence that respondent is responsible or accountable for the problem described in the Complaint, does not meet Commission criteria for permitting less than full bill payments, and was unable to demonstrate a significant change in her financial circumstances since the BCS decision, she has failed to satisfy her burden of proof and her Complaint must be dismissed.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainants alleging an inability to pay for utility service rendered have the burden of proof as to the alleged inability.
4.
A public utility is entitled to full payment, at the currently approved tariff rate, for service provided to customers.

5.
All customers, regardless of financial means, have an obligation to pay for utility service provided for their benefit.  Otherwise, their unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.

6.
Complainant did not prove by a preponderance of the evidence that she is eligible for temporary approval to pay less than the full amount of her monthly electric and natural gas service bill.
7.
Complainant did not prove by a preponderance of the evidence that the respondent public utility is responsible or accountable for an inability of complainant to pay her electric service bills in full when due.
8.
The Commission has found the only reasonable expenses to be considered in setting up a payment plan to be those for housing, food and utilities (with telephone expense limited to $25.00 per month).

9.
The Commission has held that a determination by BCS is not to be altered absent changes in circumstances or other reasons why the BCS determination should not be adopted.

10.
The respondent utility may alter the BCS determined payment plan by accepting a lesser amount as a matter of management discretion.

11.
A customer is required to make payments according to the prior informal BCS decision while appealing the BCS determination.

12.
If the customer fails to make the BCS determined payments, they are required to make a catch-up payment.
13.
A catch-up payment consists of the total of all missed payments for consumption since the BCS informal decision was issued plus any lump sum payment ordered by the BCS decision.
ORDER
1.
That the Complaint of Brenda Freeman against PECO Energy Company at Docket Number C-20030863 is dismissed for failure to bear the burden of proof.

2.
That the previously rendered decision of the Bureau of Consumer Services in case number 1420690 is adopted.

3.
That within 15 days of the date the Commission’s Order in this case is entered, PECO Energy Company shall tender a bill, calculated in accordance with the Commission’s directives in Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003, entered May 21, 2003, and in Linda Moeller v. Duquesne Light Company, Docket Number Z-01215104, Opinion and Order adopted September 18, 2003, entered September 22, 2003, to Brenda Freeman in the net total amount due, including any unpaid portion of the lump sum, to become current with the payment arrangement contained in the determination of the Bureau of Consumer Services at case number 1420690.
4.
That within 60 days of the date the Commission’s Order in this case is entered, Brenda Freeman shall pay, by cash, certified check, or money order, to PECO Energy Company a sum or sums of money equal to the amount of the bill tendered to her in accordance with Order Paragraph 3, above, to become current with the determination of the Commission’s Bureau of Consumer Services, as of the date of entry of the Commission’s Order.

5.
That commencing with the next billing period subsequent to the Commission’s final Order in this proceeding, Brenda Freeman shall simultaneously pay to PECO Energy Company, by cash, certified check, or money order, her regular monthly CAP bill plus $15.00 on her arrearage, until the arrearage is paid in full.

6.
That Brenda Freeman shall make the total monthly payment as set forth in Order Paragraph 5, above, on or before her monthly bill due date.

7.
That as long as Brenda Freeman complies with the terms of this Order, PECO Energy Company shall not suspend or terminate service except for valid safety or emergency reasons.

8.
That if Brenda Freeman fails to comply with the terms of this Order, PECO Energy Company is hereby authorized to suspend or terminate service upon compliance with all applicable tariff and regulatory requirements and to take any other action permitted by law.

9.
That the record at Docket Number C-20030863 be marked closed.

Date: March 4, 2004

















Wayne L. Weismandel







Administrative Law Judge
�	The Interim Payment Order was incorrectly dated November 10, 2003.


�	The Telephone Hearing Notice contained an incorrect address for me.


�	It would seem the only relevant information regarding a complainant’s expenses that must be obtained in an “inability to pay” case are a complainant’s expenses for housing, food and utilities (with telephone expense limited to $25.00 per month).  Other expenses, while perhaps interesting, are not to be included in determining a complainant’s reasonable expenses for the purpose of determining a payment plan.


�	Complainant’s reasonable expenses consist of rent of $42.00 per month, telephone (allowable) of $25.00 per month, water and sewer charges of $23.00 per month, and food (other than food stamps) of $120.00 per month.
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