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HISTORY OF THE PROCEEDING



On July 16, 2003, Joseph J. Horan (Complainant) filed a Complaint against PECO Energy Company (PECO or Respondent), alleging, inter alia that his bills for January, February and March were too high.  Complainant requests the Commission to investigate; and if charges are correct, he will pay the budget amount plus $20.00/month.

PECO duly filed an Answer denying that Complainant’s bills are inaccurate and averring that the January, February and March 2003 bills were a result of seasonal usage; and that PECO was attempting to schedule a high bill field investigation.  PECO seeks dismissal of the Complaint.



A telephonic hearing was held on March 2, 2004.  Respondent appeared by counsel and had witnesses ready to testify.  When the Administrative Law Judge called Complainant at the telephone number set forth in the hearing notice, the call was answered by an answering machine and the Administrative Law Judge left a message.  Counsel for Respondent moved that the Complaint be dismissed for Complainant’s failure to appear by telephone to prosecute his Complaint.  The Administrative Law Judge took the motion under advisement.  Counsel for Respondent then presented one witness and introduced two exhibits.  The record was closed on March 2, 2004.

FINDINGS OF FACT



1.
Complainant is Joseph J. Horan, 852 Old Bethlehem Pike, Colmar, PA 18915.


2.
Respondent is PECO Energy Company.


3.
A telephonic hearing in this matter was scheduled to be held on March 2, 2004 and due notice of said hearing was sent to the parties.


4.
At the telephonic hearing, Respondent appeared by counsel with witnesses ready to testify.


5.
The Administrative Law Judge was unable to reach Complainant by telephone, but left a message on his answering machine.


6.
Respondent’s counsel moved that the Complaint be dismissed with prejudice for Complainant’s failure to meet his burden of proof.



7.
Respondent’s witness testified that Complainant owed $758.26 as of February 2, 2004 less a $103.00 payment made on February 26, 2004 leaving a balance of $655.26 as of February 26, 2004 (PECO Exhibit No. 1).



8.
A Bureau of Consumer Services (BCS) Decision of June 4, 2003 required Complainant to pay a special budget of $423.00 (composed of a regular budget of $108.00/month plus $315.00/month on arrears starting July 2003 (PECO Exhibit No. 2).



9.
Complainant made some payments but did not comply with the BCS decision (PECO Exhibit No. 2).



10.
After the BCS decision of June 4, 2003, Complainant made the following payments:





  6/12/03

  28.00





  7/07/03

  28.75





  7/30/03

  35.00





  8/29/03

  46.00





10/22/03

  35.00





11/18/03

  31.00





  1/05/04

  37.00





  1/28/04

  37.00




 
  2/26/04

103.00

(PECO Exhibit No. 1, p. 3).

DISCUSSION



On the date and time scheduled for the telephonic hearing, Complainant was unable to be reached at the telephone number set forth in the Notice of Hearing and did not other wise appear.  From the record, it appears that due notice of the hearing was sent to all parties.  Since Complainant is the party instituting this action, it was his duty to appear at the telephonic hearing and prosecute his Complaint.  Inasmuch as this case was called for telephonic hearing with proper notice given and the Complainant failed to appear, the Administrative Law Judge has no alternative but to grant the relief requested by the Respondent.  Litigation cannot and should not be delayed by a litigant’s failure to appear and prosecute his Complaint.  Accordingly, Respondent’s Motion to dismiss the Complaint will be granted.


It is to be noted that since the instant matter is a billing complaint and does not involve any allegation by Complainant of any inability to pay, the Complaint will be dismissed and Complaint will be ordered to pay the outstanding balance in full.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant failed to appear to prosecute his Complaint and therefore has failed to meet his burden of proof.
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Joseph J. Horan against PECO Energy Company at Docket Number Z-01390114 is hereby dismissed with prejudice.



2.
That within fifteen (15) days of the entry date of the Final Commission Order, PECO Energy Company shall issue a bill to Complainant Joseph J. Horn in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003, entered May 21, 2003.


3.
That in addition to the payment required under Paragraph 2 of this Order, Complainant shall pay to PECO Energy Company the monthly amount required under the June 4, 2003 decision of the Commission’s Bureau of Consumer Services (BCS Case No. 1390114) or his current calculated monthly budget billing amount if different than that set forth in the BCS decision.


4.
That PECO Energy Company shall not charge late payment fees to Complainant’s account so long as Complainant complies with the payment terms set forth in this Order; but if Complainant fails to comply with the terms of this order, PECO Energy Company may take any other action authorized under the Public Utility Code, 66 Pa. C.S. §101 et seq. and/or the Commission’s Rules and Regulations.



5.
That this matter be marked closed.

Date:
March 4, 2004




___________________________________








Herbert Smolen







Administrative Law Judge
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