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HISTORY OF THE PROCEEDING


On July 7, 2003, Charles S. Gans, Jr. (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  The Complaint represents an appeal from a decision of the Commission’s Bureau of Consumer Services (BCS) issued on May 30, 2003, on Complainant’s informal complaint.  Complainant’s account balance at that time was $1,219.31.  BCS directed Complainant, beginning June 2003, to monthly pay a special budget amount of $137.00 (regular budget amount of $122.00 plus $15 toward his arrears).  In his Complaint, Complainant alleges that he cannot afford to make the payments required under the BCS decision.  He requests that he be permitted to pay $50.00 per month toward his gas and electric bills.



On July 31, 2003, Respondent filed an Answer to the Complaint.  Respondent denies that Complainant cannot afford to pay his energy bills.  Respondent requests that the Complaint be dismissed.



By Telephone Hearing Notice dated September 19, 2003, this case was assigned to me and a telephonic hearing was scheduled for November 18, 2003.  On September 30, 2003, I issued a Prehearing Order that set forth certain procedural rules to be followed in this case.



The telephonic hearing was held as scheduled on November 18, 2003.



Complainant appeared pro se and presented testimony.  Complainant introduced one exhibit.  Complainant Exhibit 1 is Complainant’s cover letter and an attached letter dated July 1, 2003, from his physician stating that Complainant requires power for his dialysis machine.  Complainant’s exhibit was admitted into evidence.



Respondent was represented by Shari C. Gribbin, Esquire.  Respondent presented the testimony of Teresa Ferrier.  Ms. Ferrier is employed by Respondent as a regulatory assessor.  Respondent introduced two exhibits.  PECO Exhibit 1 is an account statement for Complainant.  PECO Exhibit 2 is the BCS decision.  Respondent’s exhibits were admitted into evidence.



At the conclusion of the hearing, I directed Respondent to submit by December 2, 2003, a letter brief in support of a motion to dismiss it made at the hearing.  Complainant was given until December 9, 2003, to submit a reply brief.  Respondent filed its brief on December 2, 2003.  Complainant submitted a reply brief in the form of a letter dated December 4, 2003.



The hearing held on November 18, 2003, was recorded on audiotape.  The record closed on December 9, 2003.

FINDINGS OF FACT


1.
Complainant, Charles S. Gans, Jr., resides at 22 Summit Street, Darby, PA 19023.  (PECO Ex. 1).



2.
Complainant is a residential gas and electric customer of Respondent.  (PECO Ex. 1).



3.
On February 15, 2002, Complainant filed a Chapter 13 bankruptcy petition before the United States Bankruptcy Court, Eastern District of Pennsylvania.



4.
Complainant’s bankruptcy is still active and he is paying his debt in accordance with a Chapter 13 plan.



5.
Respondent is a creditor in the bankruptcy proceeding.



6.
Respondent separated Complainant’s account into two accounts – one to reflect his balance prior to his bankruptcy filing and the other to reflect the balance he accumulated after his bankruptcy filing.



7.
Complainant’s pre-bankruptcy petition account balance is $3,307.67.



8.
As of the hearing, Complainant’s post-bankruptcy petition account balance was $1,584.20.



9.
Complainant is enrolled in Respondent’s CAP Rate Program and he receives a 50% reduction each month on his first 500 kwh of usage.



10.
Complainant receives a 40% rate reduction on his monthly gas consumption.



11.
Complainant uses a dialysis machine powered by electricity to treat a serious medical condition.  (Complainant Ex. 1).



12.
Complainant has submitted medical certifications to Respondent in the past.

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In its brief in support of its motion to dismiss the Complaint, Respondent argues that the Commission lacks jurisdiction over this matter due to Complainant’s Chapter 13 bankruptcy filing.  In his reply letter, Complainant states that he can only afford to pay $50.00 to $90.00 a month toward his energy bills.



The record in this case reflects that on February 15, 2002, Complainant filed a Chapter 13 bankruptcy petition before the United States Bankruptcy Court, Eastern District of Pennsylvania.  The bankruptcy proceeding is ongoing, and Complainant is paying his debts in accordance with a Chapter 13 plan.  



The Commission has held that a complainant’s filing of a petition for personal bankruptcy preempts the Commission from establishing any payment schedule with respect to amounts owed by complainant to respondent.  Anyanwu v. Philadelphia Electric Company, 55 Pa. PUC 221, 222 (1981).  That is because “all claims against a debtor, including claims arising subsequent to the filing of a petition (11 U.S.C. §1305), are to be adjusted and paid in accordance with the plan required by Chap. 13, Subchapter II, 11 U.S.C. §1321 et seq.”  Id.  Therefore, the Commission lacks subject-matter jurisdiction to establish a payment schedule in this case.  Id.  I must therefore grant Respondent’s motion and dismiss the Complaint.
CONCLUSIONS OF LAW


1.
The Commission lacks subject matter jurisdiction in this case.  


2.
The Commission does not have jurisdiction to establish a payment schedule in this case, due to Complainant’s filing of a petition for personal bankruptcy in bankruptcy court.  Anyanwu v. Philadelphia Electric Company, 55 Pa. PUC 221, 222 (1981).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That PECO Energy Company’s Motion to Dismiss the Complaint is granted. 


2.
That the Complaint of Charles S. Gans, Jr. v. PECO Energy Company at Docket No. C-20030639 is dismissed.


3.
That this case be marked closed. 







______________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

Date:
March 5, 2004
	�	During the hearing, Complainant testified that he needs electric service to power a dialysis machine he uses to treat a serious medical condition.  (Complainant Ex. 1).  The record indicates that Complainant is familiar with the medical certification process under the Commission’s regulations.  See, 52 Pa. Code §64.103. 
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