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C‑20030234
             v.
Duquesne Light Company
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), is the Initial Decision of Administrative Law Judge (ALJ) Fred R. Nene, issued on December 30, 2003, in the above-captioned proceeding.  
History of the Proceeding


On May 19, 2003, David Mandell (Complainant) filed a Formal Complaint (Complaint) against Duquesne Energy Company (Respondent) requesting payment arrangements for electric utility service.  On July 9, 2003, the Respondent filed an Answer and New Matter.  

A Telephonic Hearing was held on December 2, 2003, before ALJ Nene.  The Complainant appeared pro se, and the Respondent was represented by counsel.  The record consists of a tape-recording of the hearing, and four exhibits introduced by the Respondent.  


The Respondent averred that no payment had been made on the account since its inception and that the balance as of the hearing date was $1,132.23.  The Respondent further averred that the Complainant failed to comply with either of the BCS decisions which were issued on the Complainant’s informal complaints.  (BCS Case No. 1192336, November 12, 2002, and BCS Case No. 1337161, April 29, 2003).  


As previously noted, the Initial Decision was issued on December 30, 2003.  Neither the Complainant nor the Respondent filed Exceptions to the Initial Decision.  However, pursuant to 66 Pa. C.S. § 332(h), we exercised our right to review this matter.  
Discussion
We note that the instant Complaint represents an appeal of the latter BCS decision, Case No. 1337161, where the BCS found that the Complainant’s account balance was $812.82.  The BCS directed the Complainant to make a lump sum payment of $324.00 by May 22, 2003, and thereafter to pay his monthly budget amount of $40.00 plus $70.00 toward his arrears.  
The ALJ made eleven Findings of Fact and reached three Conclusions of Law.  We shall adopt and incorporate herein by reference the ALJ’s Findings Fact and Conclusions of Law, unless expressly or by necessary implication, they are reversed or modified by this Opinion and Order.  Specifically, the ALJ recommended that:  (1) the instant Complaint be dismissed; (2) that the Complainant be directed to pay all amounts owed for consumption plus lump sum not paid, as required by the BCS determination at Case No. 1337161; and, (3) that thereafter, the Complainant pay current budget bills when due plus $70 per month toward the arrearage. 
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990).  
The ALJ found that the Complainant had not complied with the BCS Decision.  The ALJ recommended that the Complainant be directed to make a catch-up payment within thirty days of the date of entry of a final Commission Order in an amount sufficient for the Complainant to become current with the BCS Decision under appeal, consistent with our prior action in Claypool v. T. W. Phillips Gas & Oil Company, docketed at No. Z‑00248730 (Order entered December 22, 1995), Stammel v. PG Energy, Docket No. C‑20027994 (entered May 21, 2003), and McDuffie v. PECO Energy Company, Docket No. Z‑01029604 (entered June 2, 2003).  


It should be noted that the ALJ miscalculated the Claypool amount.  The correct amount should have been ($324.00 (lump sum) + $40.00 (budget)) x 8 months.  However, the ALJ used the arrearage amount of $70.00.  As affirmed in Stammel, the Claypool catch–up amount is limited to the consumption portion of the bill.  
That being said, we now turn to the crux of this case which is whether a payment arrangement be directed at all for this Complainant.  He resides in Pittsburgh, and is also the responsible party for the account at issue in Homestead.  The Complainant has failed to make a single payment since opening the Homestead account in September 2001, thus resulting in an arrearage as of December 2, 2003, of $1,132.23.  Furthermore, at hearing, the Complainant refused to provide information necessary to evaluate his situation.  The Complainant would not state who lived at the property or the landlord’s name.  Also, the Complainant refused to provide income and expense information.  (I.D. at 2-3).  Moreover, the Complainant has defaulted on two payment arrangements with the Respondent, and two BCS Decisions.  (Exh. at 3).  
Chapter 56 of the Commission’s Regulations requires that both the customer and utility engage in good faith and honesty in their dealings.  52 Pa. Code Section 56.1.  The Complainant’s action demonstrates a total disregard with the basic tenets of Chapter 56.  A payment arrangement should not be afforded to the Complainant because of his past history, the fact that he does not live at the property, and his refusal to cooperate in developing a record to determine what would be a proper disposition of his Complaint.  It is clear that the Complainant has failed to carry his burden pursuant to 66 Pa. C.S. § 332(a).  We note that a payment arrangement is not a right but a privilege.  
Finally, we believe that the Respondent’s action, or in this case non-action, warrants comment.  The record evidence indicates that the Respondent never sought or initiated a termination proceeding on this account in spite of the fact that it did not receive a payment in over two years.  Such management decisions should be re-examined by the Respondent; THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Fred R. Nene is adopted as modified by this Opinion and Order.  


2.
That within five (5) days of the date of entry of this Opinion and Order, Duquesne Light Company shall render a bill to David Mandell for the entire balance due and owing on the account.  


3.
That within twenty (20) days of the date of entry of this Opinion and Order, David Mandell shall pay in full to Duquesne Light Company the amount of the bill rendered to him in accordance with Ordering Paragraph No. 2 above.  



4.
That Duquesne Light Company is authorized to suspend and/or terminate service in compliance with Chapter 56 of Title 52 of the Pennsylvania Code, if David Mandell fails to pay the account balance in full within (20) twenty days of the date of entry of this Opinion and Order.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 4, 2004
ORDER ENTERED:  March 17, 2004
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