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HISTORY OF THE PROCEEDINGS


On June 13, 2003, Theresa M. Wilson (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PPL Electric Utilities Corporation (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had overbilled her.  She asked that the amount she owed the Respondent be reduced.  


On July 22, 2003, the Respondent filed an answer to the complaint denying the charges.  It stated that its rates were based on the rate schedule approved by the Commission and that the Complainant was billed in accord with this schedule.  


On January 9, 2004, a hearing was held on the complaint.  The Complainant proceeded unrepresented; the Respondent was represented by Kimberly G. Krupka, Esquire.


According to the record, the Complainant has three addresses:  Coopersburg, PA (PPL Answer), 9220 Gillespie Street, Philadelphia, PA (PPL Exhibit 1) and 232 Yankee Road, L398, Quakertown, PA (N.T. 3).  On February 4, 2004, I asked Counsel for the Respondent to clarify these addresses, and on February 17, 2004, Counsel for the Respondent electronically transmitted to me the clarifying letter, which will be marked as PPL Exhibit 4 and will be admitted into the record.  I opened the record on February 17, 2004 to receive PPL Exhibit 4.



The record was closed on February 17, 2004.
FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s, taking service at 232 Yankee Road, L398, Quakertown, PA.  Previously, she was also a Respondent customer and took service at 6780 Lamour Street, Coopersburg, PA.  The service at this latter address was disconnected on September 20, 2002, on which date the Complainant provided a mailing address of 9220 Gillespie Street, Philadelphia.  The service and billing dispute occurred at the Coopersburg address (N.T. 3; PPL Exhibits 1 and 4).


2.
The Complainant’s Coopersburg residence was a four-bedroom two-story colonial home.  The Respondent enrolled the Complainant in the WRAP program which helped her to insulate the attic and seal some doorways.  The house consisted of 4 bedrooms, a dining room, a kitchen, a family room, a living room, an unfinished basement and two and a half baths (N.T. 5-7).  


3.
The Complainant’s electric appliances consisted of a refrigerator, a dishwasher, a washer, a dryer, two TVs, a VCR, a microwave, a range, a coffee maker, a fairly large air conditioner, 4 baseboards, lights in the house and in the driveway, a water heater, a well pump, a hair dryer and a vacuum cleaner (N.T. 8-10, 13, 14; PPL Exhibit 3).


4.
On February 15, 2001, the Respondent tested the Complainant’s meter and found it 100% accurate (N.T. 24; PPL Exhibit 3).  


5.
On February 20, 2001, the Respondent did a cost estimate of the Respondent’s appliances for the period between November 22 and December 26, 2000.  The projected domestic potential usage was 1,328 kilowatt hours (N.T. 25, 26; PPL Exhibit 3).  


6.
The Complainant’s electric baseboard heating had a single pole thermostat which allows her to turn it down only to the lowest position.  The projected heating usage for the period between November 22 and December 26, 2000 was 4,045 kilowatt hours (N.T. 26, 27; PPL Exhibit 3).


7.
The Complainant’s actual usage between November 22 and December 26, 2000 was 3,293 kilowatt hours (N.T. 27, 28; PL Exhibit 3).



8.
When an electric baseboard is turned off, the lowest position of the thermostat on the baseboard is 50 degrees (N.T. 16-18).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.


Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).


The Complainant complained that the electric bills issued in December 2000, January and February 2001, December 2001, January and February 2002 were excessively high and that the bills of between $250 and $300 would be so much for her just to heat only three rooms of the house.  She also stated that her actual use of electricity had to be low because of the manner in which she used it.  She only heated three rooms of the house, rarely cooked, and lived three or four days a week with her father at another address (N.T. 10-12).  


The Respondent’s evidence (PPL Exhibit 1) shows the Complainant’s history of consumption for the years 1999, 2000, 2001 and 2002 as follows:

Kwh Used by Day

  

 

1999
    2000       2001       2002


December

  30
      34
         31






January

  33            33
         28
32



February

  33            31
         31
34


From this history, it appears that the Complainant’s consumption is high in the months of December 2000, January and February 2001, and December 2001, January and February 2002.  But when compared with the consumption in the previous years, December 1999, January and February 2000, and December 1998 (unavailable)
, January and February 1999, this consumption is not abnormally high.  It is seasonal and consistent.  



The Respondent testified that it visited the Complainant’s home to analyze her electric usage and that it found the bills issued were correctly rendered.  It also did a test on the Complainant’s meter and found the meter 100% accurate.  It also testified that the Complainant used baseboard heating with single pole thermostat with the lowest position on that thermostat being 50 degrees when the Complainant turned off the heat (N.T. 16-18).  Finally, it testified that the Complainant’s actual use was within her potential use.


It should be noted that in a billing dispute both the actual and the potential use of energy play an important role.  And when the actual use is within the potential use, the amounts registered on a properly functioning meter reflect the consumption in the home.  Thompson v. Pennsylvania Electric Company, No. F-8703782 (Pa. PUC March 3, 1988).



There is no indication that the Complainant’s actual use is not within her potential use or that her meter does not properly function.  Nor is there any circumstantial evidence that the metered usage has exceeded the actual usage.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has failed to carry out her burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Theresa Wilson against PPL Electric Utilities Corporation at Docket No. F-01232854 is dismissed for her failure to carry out her burden of proof.
Date:
 
March 12, 2004


____________________________________








Ky Van Nguyen







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	The Commission’s regulations (relating to record maintenance), 52 Pa. Code §56.202 provides:





    A utility shall preserve for a minimum of 4 years written or recorded disputes and complaints, shall keep the records within this Commonwealth at an office located in the territory served by it, and shall make the records available for examination by the Commission or its staff.  Information to be maintained shall include the following:





   (1)  The payment performance of each of its ratepayers.





   (2)  The number of settlement agreements made by the utility company and a synopsis of the terms, conditions and standards upon which agreements were made.





   (3)  The number of service terminations and reconnections.





   (4)  Communications to or from individual ratepayers regarding interruptions, discontinuances, terminations and reconnections of service, including the name and address of the ratepayer, the date and character of the dispute or complaint and the adjustment or disposal made of the matter.
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