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C‑20030012
             v.
Duquesne Light Company
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), is the Initial Decision of Administrative Law Judge (ALJ) James D. Porterfield, issued on December 30, 2003, in the above-captioned proceeding.  
History of the Proceeding


On April 14, 2003, Hester Worthy (Complainant) filed a Formal Complaint (Complaint) stating that after she made a timely payment to Duquesne Energy Company (Respondent) as required by a termination notice, the Respondent sent her another termination notice.  ALJ Porterfield determined that the Complaint also implicitly sought relief from the payment arrangement prescribed by the Bureau of Consumer Services (BCS).
  The Complaint was served on the Respondent on July 21, 2003.  On August 11, 2003, the Respondent filed an Answer and New Matter seeking an interim payment order requiring the Complainant to comply with the BCS Decision that directed payment of $134.00 before March 10, 2003, and payment of the regular budget amount plus $15.00 towards arrears, beginning in April.  ALJ Porterfield issued an Interim Payment Order to that effect on September 15, 2003, along with a Prehearing Order.  
A Telephonic Hearing was held on November 3, 2003, before ALJ Porterfield.  The Complainant appeared pro se.  The Respondent was represented by counsel and offered the testimony of its regulatory analyst, Gary Miller.  The record consists of the prehearing and interim payment orders, a tape-recording of the hearing, and seven exhibits introduced by the Respondent.  


As previously noted, the Initial Decision was issued on December 30, 2003.  Neither the Complainant nor the Respondent filed Exceptions to the Initial Decision.  However, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the Commission exercised its right to review this matter.  
Discussion
The ALJ made thirty-one Findings of Fact and reached seven Conclusions of Law.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless expressly or by necessary implication, they are reversed or modified by this Opinion and Order.  Specifically, the ALJ recommended that:  (1) the instant Complaint be dismissed, with prejudice; (2) that within thirty days of the issuance of the bill, the Complainant should pay all amounts owed for consumption plus lump sum not paid, as required by the BCS Decision; and, (3) that thereafter, the Complainant pay current budget bills when due, plus $15.00 per month toward the arrearage.
 
Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990).  
On March 10, 2003, following receipt of a termination notice, the Com​plainant paid the Respondent $146.00 at its downtown payment center.  This payment satisfied the BCS directed lump-sum amount of $134.00, and covered the budget amount of $11.28 billed for eight days usage.  (Exh. 1).  The Respondent previously advised the Complainant that when there was an outstanding termination notice, it was necessary for her to notify the utility of any payments made.  (Exh. 7 at 1).  In addition, the Respondent has postings in its downtown payment center advising customers making payments to notify the teller if there was an outstanding termination notice.  (Finding of Fact No. 12).  The Complainant could not recall whether, when she made her March 10, 2003 payment, she notified the teller that there was an outstanding termination notice.  (Finding of Fact No. 13).  
Because of the time required to process a payment from a customer when there is an outstanding termination notice, it is not unreasonable for the Respondent to require a customer to notify it that there is an outstanding termination notice.  This prevents the Respondent from initiating or continuing its collection process.  (I.D. at 7).  The Complainant’s testimony fails to establish that she notified the Respondent of her March 10, 2003 payment as directed.  As such, the Complainant has not carried her burden of proving that the Respondent violated its duty to furnish adequate, efficient, safe, and reasonable service pursuant to 66 Pa. C.S. § 1501.  Therefore, ALJ Porterfield correctly denied the Complainant’s allegation that the Respondent acted unreasonably by sending a second termination notice.  

On October 20, 2003, the Complainant’s account balance totaled $753.78.  Following the effective date of the BCS Decision, the Complainant made three payments on the account: $146.00 on March 10, 2003; $36.50 on May 8, 2003; and, $47.00 on October 6, 2003, for a total of $229.50.  (Exh. 1).  The record reflects that the Com​plainant failed to make regular monthly payments as directed by the BCS Decision.  (Id.).  The Complainant testified that her monthly expenses total $735.00.
  The Complainant further testified that her household income increased mid-year 2003, when she began receiving child-support payments of approximately $20.00 per week.  (Finding of Fact No. 21).  
The ALJ found that the Complainant had not complied with the BCS Decision.  The ALJ recommended that the Complainant be directed to make a catch-up payment within thirty days of the issuance of a bill by the Respondent for an amount sufficient for the Complainant to become current with the BCS Decision, consistent with our prior action in Claypool v. T. W. Phillips Gas & Oil Company, docketed at No. Z‑00248730 (Order entered December 22, 1995), Stammel v. PG Energy, Docket No. C‑20027994 (entered May 21, 2003), and McDuffie v. PECO Energy Company, Docket No. Z‑01029604 (entered June 2, 2003).  

We note that the Complainant’s household income of $1,154.00 exceeds her monthly expenses of $735.00.  We further note that even after the Complainant’s income increased mid-year 2003, payments were not made regularly on the account.  (Exh. 1).  The Complainant did not allege any change in circumstance which would explain her failure to make regular monthly payments.  Because the Complainant failed to carry her burden of proving an inability to pay the BCS determined payments, the ALJ correctly denied and dismissed the Complaint.  

We note that the Complainant is a BCS Income Level 1 customer.
  We further note that her $1,154.00 monthly income for a family of six is below the poverty level according to the current BCS income level guidelines.  Although we agree with the ALJ’s recommendation, insofar that it embraces the BCS Decision directing a monthly budget payment plus $15.00 monthly toward the Complainant’s arrearage, we shall modify the ALJ’s recommendation to permit the Claypool catch-up amount to be paid within ninety days of the date of entry of this Opinion and Order, instead of within thirty days; THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge James D. Porterfield is adopted as modified by this Opinion and Order.  


2.
That the Complaint of Hester Worthy against Duquesne Light Company is dismissed with prejudice.  


3.
That within fifteen (15) days of the date of entry of this Opinion and Order, Duquesne Light Company shall submit a bill to Hester Worthy for the missed consumption payments resulting from non-compliance with the Bureau of Consumer Services Decision issued on February 18, 2003.  


4.
That within ninety (90) days of the date of entry of this Opinion and Order, Hester Worthy shall pay to Duquesne Light Company the amount of the bill rendered to her in accordance with Ordering Paragraph No. 3, above.  



5.
That thereafter, Hester Worthy shall pay Duquesne Light Company current, monthly budget bills, plus $15.00 per month toward the arrearage owed to Duquesne Light Company.  


6.
That as long as Hester Worthy complies with the terms of this Opinion and Order, Duquesne Light Company shall not assess any late payment charges, nor shall service be terminated except for valid safety or emergency reasons.  



7.
That if Hester Worthy fails to keep the payment arrangement stated in this Opinion and Order, Duquesne Light Company is authorized to suspend and/or terminate service in compliance with Chapter 56 of the Commission’s Regulations.  








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 4, 2004
ORDER ENTERED:  March 30, 2004
	� 	BCS Decision No. 1236781, February 18, 2003.  


	� 	The Complainant’s monthly budget bills averaged $35.65 for the months of March through October of 2003.  


	� 	$550.00 for rent; $40.00 for food; $52.00 for natural gas; $50.00 for telephone; and $43.00 for water, sewer, and trash pickup.  (Finding of Fact No. 27).   


	� 	Level 1 is monthly income between $0 and $2,224.00 for a household of six people.  
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