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HISTORY OF THE PROCEEDINGS


On March 11, 2003, Howard Blanck filed a complaint against UGI Utilities, Inc.  In his complaint, Mr. Blanck alleged that the gas bills were "too high for this time of year."  He also alleged that the less gas they used, the higher the bills became.  He asked the Commission to investigate why his bills were so high. 



As of March 28, 2003, the complaint was undergoing Mediation Review.



On April 14, 2003, Mr. Blank sent a letter to the Secretary of the Commission.  In it, he described contacts that he had with personnel at UGI and at the Commission regarding his complaint.  He complained about being assessed late fees because he was not paying the entire amount of bills that he believed were in error.



On April 17, 2003, UGI filed an answer to the complaint.  In its answer, UGI averred that Mr. Blanck's account is a non-residential heating account that was opened in 1981.  UGI further averred that it tested Mr. Blanck's meter in January 2003, and that the meter tested within the 2% tolerance allowed by the Commission.  UGI further averred that the Bureau of Consumer Services, on February 25, 2003, had rendered a "verbal"
 decision in its favor, based on "verification of the readings," the meter test results, and the weather conditions.  According to UGI, the docket number of the BCS decision is BCS No. 1311467.  Finally, UGI averred that Mr. Blanck's account had been in a delinquent status since December 2002.



On April 24, 2003, the Chief Administrative Law Judge issued an "Interim Order Setting Resolution Conference" in which he directed the parties to meet and attempt to resolve the case.  He also directed UGI to report to the mediator the results of the conference.



Mediation review was complete on May 29, 2003.



On June 17, 2003, this case was assigned to me.  By an undated letter that the Secretary docketed on June 20, 2003, the parties were informed that a telephonic hearing would be held on September 10, 2003.  



The hearing was held as scheduled.  UGI was represented by counsel; Mr. Blanck represented himself.  Five witnesses testified.  The hearing resulted in a transcript of 61 pages; ten exhibits were admitted into the record.

FINDINGS OF FACT


1.
Howard Blanck owns a building at 200 North 11th Street, Reading, PA.  It houses single rooms that are rented out, as well as some apartments.  It has gas service from UGI.  (Tr. 8-9).  There are nine units in the building.  (Tr. 14).  There are six single rooms and three efficiencies.  (Tr. 18).


2.
The following is the consumption history with heating degree days for certain months for the property at issue from October 2001 through September 2003 (all usage figures are from actual meter readings):

	Bill Due Date
	Usage (ccf)
	Heating Degree Days
	Bill Amount

	Sept. 2, 2003
	29
	
	$42.74

	Aug. 1, 2003
	38
	
	$56.59

	July 2, 2003
	46
	
	$68.99

	June 3, 2003
	93
	
	$133.48

	May 2, 2003
	268
	554
	$366.66

	Apr. 2, 2003
	499
	1071
	$599.94

	Mar. 4, 2003
	544
	1178
	$599.13

	Jan. 31, 2003
	547
	990
	$602.32

	Jan. 3, 2003
	584
	938
	$648.87

	Dec. 3, 2002
	440
	545
	$497.31

	Oct. 30, 2002
	28
	
	$40.66

	Oct. 1, 2002
	30
	
	$42.92

	Aug. 30, 2002
	29
	
	$41.80

	Aug. 1, 2002
	31
	
	$44.06

	July 2, 2002
	42
	
	$53.60

	June 3, 2002
	47
	
	$56.76

	May 2, 2002
	208
	567
	$220.22

	Apr. 3, 2002
	275
	745
	$286.93

	Mar. 4, 2002
	322
	837
	$332.19

	Jan. 31, 2002
	415
	942
	$421.89

	Jan. 2, 2002
	208
	584
	$264.18

	Nov. 30, 2001
	106
	309
	$150.20

	Oct. 30, 2001
	39
	
	$61.19

	Oct. 1, 2001
	30
	
	$50.81


(Tr. 10-12, 36-38, 50-51; Exhibits C-1 through C-6 and R-1, R-4, p.4).



3.
There are people moving in and out of the building on a regular basis.  They do not have control over the heat.  The thermostat is in a lock box.  (Tr. 13-14).


4.
The heating system was overhauled in October 2002.  (Tr. 13).



5.
Mr. Blank was charged $73 by UGI "just to determine if the bills were too high."  (Tr. 15-16).


6.
The building is an older building, but its has been weatherized to some degree.  (Tr. 16-17).



7.
Jeffrey Emrick works for Sharp Equipment Sales.  Sharp sells restaurant equipment.  He is a service technician.  He installs all of their natural gas and propane equipment.  (Tr. 27).  He has worked there nine and one half months.  Before that he worked for Tri-State Mobile Home Professionals, Inc.  He worked there as a service technician for two and one half years, installing and maintaining heating and cooling equipment.  Before that, he was self employed as a subcontractor for heating, cooling, air conditioning, roofing, siding and similar services.  (Tr. 28-29).  He lives in the building at issue (Tr. 29) and performs building maintenance for Mr. Blanck.  (Tr. 20).



8.
The boiler in Mr. Blanck's building is 47 years old.  (Tr. 22).  It is gas fired, and heats the building through a forced hot water system.   The building also has a gas fired hot water heater that serves the entire building.  (Tr. 23-24).  Before October 2002, the boiler furnished heat to the building.  It also helped produce hot water, in that water passed through a heat exchanger in the boiler before passing through the hot water heater on its way to the hot water plumbing in the building.  (Tr. 21-23).


9.
In October 2002, a problem occurred with one of the control units on the boiler.  (Tr.20-21).  Mr. Emrick then performed a series of repairs on the heating system.  He rerouted the fresh water for the hot water system so it no longer went through the boiler.  The fresh water now goes directly through the hot water heater and from there to the hot water plumbing.  The hot water heater was not replaced.  (Tr. 21-23).  He also installed a new circulator pump on the hot water system.  (Tr. 21).  He installed a new burner motor and pump on the boiler, replaced all of the controls on the boiler, as well as the thermostat.  Before these changes, the boiler would turn on if either the heating thermostat called for heat or if the hot water thermostat called for heat to heat the fresh water.  After Mr. Emrick removed the hot water system from the boiler, he reconfigured the boiler to turn on only in response to the heating thermostat.  (Tr. 21-22).



10.
Mr. Emrick is the only person who can control the heating thermostat.  (Tr. 23).



11.
Before the boiler was repaired and reconfigured, it would turn on 12 to 15 times per hour and would run for about 45 minutes out of every hour.  After the repairs, it would turn on four times per hour and run five to seven minutes each time, depending on the outside temperature.  (Tr. 24).  Mr. Emrick could not understand how the boiler could be using more gas since it was running only half the amount of time.  (Tr. 25).



12.
Mr. Blanck called UGI to complain about the gas bills.  UGI then replaced the meter.  After UGI replaced the meter, Mr. Emrick smelled gas in the boiler area.  He then called UGI.  UGI said they had fixed the leak, but he still smelled gas.  He used a "sniffer" to detect the leak, which was at the main coupler on the output side of the meter.  The leak was not so bad that gas was spraying out, but you could smell it.  He tightened the connection himself.  That was in January.  (Tr. 25-26).



13.
According to UGI's records, Mr. Blanck first complained about a high bill on November 18, 2002.  UGI responded by pulling the meter on January 8, 2003 to test it.  (Tr. 31).  UGI ordinarily checks for leaks when it changes a meter. The old meter was tested and it was within two percent accuracy.  Mr. Blanck was charged $73 for the meter test in accordance with UGI's tariff because the meter tested within the prescribed limits.  The test charge was quoted to Mr. Emrick before the work was done.    (Tr. 32-33, 39).  



14.
During the time between November 18, 2002 and January 8, 2003, neither Mr. Blanck nor anyone at Mr. Blanck's building reported a gas leak.  (Tr. 33).  According to UGI's records, UGI received no report of a gas leak at the building in question until Mr. Blanck mentioned it in a letter dated August 29, 2003 that accompanied his exhibits for the hearing.  If UGI does receive a report of a gas leak, it responds to it immediately.  (Tr. 34-35).



15.
UGI prepared and entered into the record an account history showing consumption, bill amount, and heating degree days for November through April of 1997 through 2003.  That exhibit shows the following (all usage figures are from actual meter readings):

Read Date

Usage(ccf)

Heating Degree Days 
11/10/97


371


487

12/26/97


589


1255

1/13/98


453


433

2/11/98


212


845
3/13/98


331


733
4/14/98


221


518



          2177

          4271

2177 ÷ 4271 = .51 ccf per degree day

11/10/98


122


419

12/11/98


254


516

1/13/99


646


1134

2/11/99


492


794
3/15/99


628


997

4/14/99


330


462



          2472

          4322

2472 ÷ 4322 = .57 ccf per degree day

11/9/99


265


385

12/10/99


292


589

1/12/00


570


936

2/10/00


711

          1186
3/13/00


486

            755

4/11/00


286


465



          2610

          4316

2610 ÷ 4316 = .60 ccf per degree day

Read Date

Usage(ccf)

Heating Degree Days 
11/8/00


109


326

12/11/00


413


930

1/11/01


616

          1177

2/9/01



443


960
3/13/01


401


955

4/11/01


240


627



          2222

          4975

2222 ÷ 4975 = .45 ccf per degree day

11/8/01


106


309
12/11/01


208


584
1/11/02


415

            942
2/11/02


322


837
3/13/02


275


745
4/12/02


208


567



          1534

          3984
1534 ÷ 3984 = .39 ccf per degree day

11/8/02


440


545
12/12/02


584


938
1/13/03


547

            990
2/11/03


544

          1178
3/13/03


499

          1071
4/11/03


268


554



          2882

          5276
2882 ÷ 5276 = .55 ccf per degree day

(Tr. 36-38; Ex. R-4, pp. 3-4). 


16.
Heating degree days are based on the temperature; the higher the number, the colder it was during the period.  (Tr. 37).


17.
The low fire input to the boiler is 120,000 BTU per hour.  The high fire input is 400,000 BTU per hour.  Those figures may be used in a formula published by the American Society of Heating and Air Conditioning Engineers to determine the total usage in Mcf for the year for the boiler.  At the low end of the range, the boiler would use 189 Mcf per year, at the high end of the range, the boiler would use 504 Mcf per year.  The boiler's actual use falls in the midpoint of the range.  (Tr. 42-44).



18.
Since this dispute began, Mr. Blanck has been paying UGI only $200 per month.  (Tr. 16).  Consequently, he owed UGI $1,201.42 on the date of the hearing.  (Tr. 51). 
DISCUSSION


Because Mr. Blanck is the complainant here, he bears the burden of proof.  66 Pa. C.S. §332(a).  In Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence that is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, one must show that the utility is responsible or accountable for the problem described in the complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

When the complaint alleges a billing dispute, a complainant's burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant's prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility's evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.

The Commonwealth Court has recently interpreted the "Waldron Rule" as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima

facie case of overbilling by a utility company, we believe this view is too restrictive. Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer's meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which

would support a finding that the metered usage exceeded the actual usage. Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned. Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial

evidence which meets this standard will establish a prima facie case.


Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant. The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has

presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight. If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof. At this stage, the Waldron doctrine provides

"that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling." Id. at 436, 461 A.2d at 1236 [emphasis supplied]. Finally, where the Commission has dismissed the complaint because the customer has failed to

sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal. Id. at 436, 461 A.2d at 1236.  (Footnotes omitted.)

Milkie v. Pa. Pub. Util. Comm., 768 A.2d 1217, 1219-1220 (Cmwlth. Ct. 2001).  It is now necessary to apply these legal principles to this case.


Mr. Blanck's complaint is that his gas bills in the winter of 2002-2003 were excessive when compared to the same period of time in the previous year.  To consider that claim it is useful to reproduce two tables shown in the findings of fact.  The first table shows two years of monthly usage figures and the associated heating degree days for the colder months:
	Bill Due Date
	Usage (ccf)
	Heating Degree Days
	Bill Amount

	Sept. 2, 2003
	29
	
	$42.74

	Aug. 1, 2003
	38
	
	$56.59

	July 2, 2003
	46
	
	$68.99

	June 3, 2003
	93
	
	$133.48

	May 2, 2003
	268
	554
	$366.66

	Apr. 2, 2003
	499
	1071
	$599.94

	Mar. 4, 2003
	544
	1178
	$599.13

	Jan. 31, 2003
	547
	990
	$602.32

	Jan. 3, 2003
	584
	938
	$648.87

	Dec. 3, 2002
	440
	545
	$497.31

	Oct. 30, 2002
	28
	
	$40.66

	Oct. 1, 2002
	30
	
	$42.92

	Aug. 30, 2002
	29
	
	$41.60

	Aug. 1, 2002
	31
	
	$44.06

	July 2, 2002
	42
	
	$53.60

	June 3, 2002
	47
	
	$56.76

	May 2, 2002
	208
	567
	$220.22

	Apr. 3, 2002
	275
	745
	$286.93

	Mar. 4, 2002
	322
	837
	$332.19

	Jan. 31, 2002
	415
	942
	$421.89

	Jan. 2, 2002
	208
	584
	$264.18

	Nov. 30, 2001
	106
	309
	$150.20

	Oct. 30, 2001
	39
	
	$61.19

	Oct. 1, 2001
	30
	
	$50.81


(Tr. 10-12, 36-38, 50-51; Exhibits C-1 through C-6 and R-1, R-4, p.4).  The work on the boiler took place in October 2002.  The first bill immediately after that was dated December 3, 2002, which showed usage of 440 ccf.  This was much higher usage than the comparable period in 2001, 106 ccf, but it was also a much colder month.  The heating degree days in the month leading up to December 3, 2002 totaled 545; there were only 309 heating degree days in the comparable period in 2001.  A similar comparison of the remaining 2002-2003 winter months with the comparable months in 2001-2002 shows the same effect.  The winter of 2002-2003 was much colder.  The colder winter would explain much, if not all, of the usage differential.


The second table in the findings of fact, which shows the winter consumption history for several years, along with the associated heating degree days, leads to the same conclusion:

Read Date

Usage(ccf)

Heating Degree Days 
11/10/97


371


487

12/26/97


589


1255

1/13/98


453


433

2/11/98


212


845
3/13/98


331


733

4/14/98


221


518



          2177

          4271

2177 ÷ 4271 = .51 ccf per degree day

11/10/98


122


419

12/11/98


254


516

1/13/99


646


1134

2/11/99


492


794
3/15/99


628


997

4/14/99


330


462



          2472

          4322

2472 ÷ 4322 = .57 ccf per degree day

11/9/99


265


385

12/10/99


292


589

1/12/00


570


936

2/10/00


711

          1186
3/13/00


486

            755

4/11/00


286


465



          2610

          4316

2610 ÷ 4316 = .60 ccf per degree day

Read Date

Usage(ccf)

Heating Degree Days 
11/8/00


109


326

12/11/00


413


930

1/11/01


616

          1177

2/9/01



443


960
3/13/01


401


955

4/11/01


240


627



          2222

          4975

2222 ÷ 4975 = .45 ccf per degree day

11/8/01


106


309

12/11/01


208


584

1/11/02


415

            942

2/11/02


322


837
3/13/02


275


745

4/12/02


208


567



          1534

          3984

1534 ÷ 3984 = .39 ccf per degree day

11/8/02


440


545

12/12/02


584


938

1/13/03


547

            990

2/11/03


544

          1178
3/13/03


499

          1071

4/11/03


268


554



          2882

          5276

2882 ÷ 5276 = .55 ccf per degree day

(Tr. 36-38; Ex. R-4, pp. 3-4).  Looking at the average ccf per degree day figures, it is apparent that they have been more or less consistent from year to year, ranging from a low of .39 ccf per degree day for the winter of 2001-2002 to a high of .60 ccf per degree day in 1999-2000.  The fact that the lowest (and warmest) year immediately preceded the year (2002-2003) in which Mr. Blanck is challenging the bills suggests that the challenged bills may look higher than they otherwise would simply because they are following an exceptionally "good" year.  In fact, the challenged bills occurred during the coldest winter in the last several.  Moreover, the highest bills (those with read dates in December 2002 through March 2003) are not out of line with bills from previous winters with similar heating degree day readings.  For example, the bill that was read on January 11, 2002 showed usage of 616 ccf for 1177 heating degree days.  Similarly, the bill with a read date of February 10, 2000 showed usage of 711 ccf for 1186 heating degree days.  These are considerably higher usage figures for comparable heating degree days than the bills with read dates on February 11, 2003 and March 13, 2003, for comparable consumption.  Again, these figures strongly suggest that the bills about which Mr. Blanck is complaining were not excessive, but reflected only the fact that it was a very cold winter.



Mr. Emrick testified that there was a detectable, albeit not large, gas leak at the meter after UGI changed the meter.  UGI pulled the meter on January 8, 2003 in response to Mr. Blanck's complaint about excessive bills.  (Tr. 31).  Obviously, any "excessive" consumption before the meter was changed cannot be attributed to the leak at the meter.  Thus, the bills that correspond to meter readings taken on November 11, 2002 (440 ccf) and December 12, 2002 (584 ccf) cannot be attributed to the leak.  The next meter reading was taken on January 13, 2003, only five days after the meter change.  This reading showed 547 ccf of usage.  Curiously, this reading was slightly less than the usage for the preceding month for slightly more heating degree days.  The leak could not have added much, if anything, to the actual consumption.  Mr. Emrick testified that he fixed the leak himself in January.  (Tr. 25-26).   Although the consumption declined again in the following month despite a higher number of heating degree days, that decline also could have been due to a lowering of the thermostat in response to the high bills.  In any event, the only other bill that could be attributed to having been influenced by the leak would have been the bill for the reading on February 11, 2003 (544 ccf for 1178 heating degree days).  That bill shows an average usage of .46 ccf per heating degree day (544 ÷ 1178).  The very next month showed usage of 499 ccf for 1071 heating degree days, or .47 ccf per heating degree day.  Considering that the leak would have been fixed before the second billing month, and that the consumption was almost identical to the prior month, it is hard to see how the prior month's usage could have been influenced by the leak.  In summary, I conclude that if there was a leak, its impact on Mr. Blanck's consumption was de minimis. 



I am convinced that Mr. Blanck's consumption history does not show any evidence that he was billed for gas that he did not actually use.  Nevertheless, I will now review the Waldron criteria.  One of the criteria is that the potential for energy utilization must be low. I conclude that Mr. Blanck has not shown that the potential for energy utilization is low.  The building is an older building with a 47 year old boiler.  Immediately before the challenged bills, the boiler suffered a breakdown.  Depending on how the failure occurred and over what period of time the failure extended, this may have had an impact on the usage preceding the repair of the unit.  


Not only was the boiler repaired, but the heating system was reconfigured.  Specifically, the household hot water was no longer routed through the boiler, but was sent directly to the hot water tank.  Obviously, the hot water tank then had to work harder, consuming more gas, to produce a comparable quantity of hot water, than it did when the boiler was heating the water before it reached the hot water heater.  While Messrs. Blanck and Emrick apparently expected the heating system overhaul to result in a significant drop in gas consumption, the savings may not have been as great as they anticipated, if there was any savings.  Considering that neither appears to have any kind of specialized education or training that would allow him to calculate the relative energy efficiency of having the household hot water heated in part by the boiler or not, I conclude that, at best, the heating system overhaul does not support a finding that the potential for energy utilization is low.


Finally, UGI tested the meter and found it to be within the two percent tolerance permitted by Commission regulations.  52 Pa. Code §59.22.  I do not rely here on the meter test because I do not believe it necessary to do so, because the bills challenged by Mr. Blanck do not appear to be excessive when the severity of the winter is taken into account.  Still, the meter test result is consistent with the other evidence.



Mr. Blanck also complained that UGI charged him $73 to test the meter.  The Commission allows such a charge, but does not require it.  52 Pa. Code §59.21(f).   Each utility is permitted to decide upon its own policy consistent with the regulation.  UGI has such a charge in its tariff, and that charge has been noted in prior cases.  E.g., Jayne Cumiskey v. UGI Utilities, Inc., Docket No. C-20039779 (Initial Decision dated January 13, 2004).


Since this dispute began, Mr. Blanck has been underpaying his bill to UGI, apparently as an incident to disputing the bill.  He did not ask for a repayment plan, and submitted no evidence in support of one.  Thus, I conclude that he does not require a payment plan.  Accordingly, I will order him to pay any overdue balance due within 30 days of the date of the Commission's final order in this case. 
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding by virtue of 66 Pa. C.S. Chapters 13 and 15.


2.
The Complainant, Howard Blanck, is the party with the burden of proof.


3.
The evidence of record does not establish that the bills contested by Mr. Blanck were in error.
ORDER


THEREFORE, 


IT IS ORDERED:


1.
That the complaint of Howard Blanck v. UGI Utilities, Inc. at Docket No. C-20039721 is dismissed with prejudice.


2.
That  within 30 days of the date of the Commission's final order in this proceeding, Howard Blanck shall pay to UGI Utilities, Inc. any overdue balance on the gas service account for 200 North 11th Street, Reading, PA 19601.
Date:  March 19, 2004


___________________________







Michael C. Schnierle







Administrative Law Judge

�	I presume that the author of UGI's answer meant that BCS rendered an oral decision, as any decision communicated in words, written or oral, would be "verbal."
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