BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Steven R. Samuel




:







:
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:
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:



PECO Energy Company



:

INITIAL DECISION

Before

Cynthia Williams Fordham
Administrative Law Judge

HISTORY OF THE PROCEEDING



On June 16, 2003, Steven R. Samuel, (“Samuel” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that he was placed on a payment arrangement of $329 a month; that he cannot afford to pay $329 a month; that he wants his bills checked for accuracy; and that he thinks that his bills have been estimated since 1998.  He wants to pay his current bill plus $30 a month on the arrearage.



The Respondent, through its counsel, filed an answer on July 3, 2003. In its Answer, the Respondent denied that the Complainant is unable to pay his electric bill.  The Respondent averred that the Complainant’s outstanding balance was $8,135.80.  The Respondent averred that at the time the answer was filed, the Complainant’s average monthly bill was $163.  Reference was made to the Bureau of Consumer Services’ (BCS) decision, dated May 23, 2003, which required the Complainant to pay $1,600 by July 2, 2003 and subsequently pay a budget of $179 plus $150 a month on the arrearage starting in August 2003.  The Respondent averred that the Complainant was not enrolled in the CAP Rate program.  



A telephonic hearing was held in this matter on March 4, 2004 pursuant to the Commission’s regulations at 52 Pa. Code §56.174, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The presiding officer called the Complainant at (610) 924-0582, the telephone number on the complaint and the hearing notice, and left a message for him to call by 10:15 a.m. if he wanted to participate in the hearing.  When the Complainant failed to call, the hearing was started.  Therefore, the Complainant, Steven R. Samuel, did not participate.  Priya Sankar, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Teresa Ferrier, a regulatory assessor for the Respondent, who sponsored three exhibits – PECO Exhibit 1-account statement; PECO Exhibit 2-payment arrangements; and PECO Exhibit 3- Bureau of Consumer Services Decision, dated March 5, 2003.


The record in this case consists of a tape recording and three exhibits.  The record closed on March 4, 2004. 

FINDINGS OF FACT



1.
The Complainant is Steven R. Samuel, 134 N. Pennock Avenue, Upper Darby, Pa. 19082.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant has a residential electric and a gas heating account with the Respondent (PECO Ex. 1). 



4.
The Bureau of Consumer Services (“BCS”) decision, dated November 12, 2002, required the Complainant to pay a budget of $156 plus $100 a month on the arrearage starting in December 2002 (PECO Ex. 3).



5.
Between November 12, 2002 and May 23, 2003, the Complainant made one payment of $75 on April 4, 2003 (PECO Ex. 1).



6.
The Bureau of Consumer Services (“BCS”) decision, dated May 23, 2003, required the Complainant to pay $1,600 by July 2, 2003 and subsequently pay a budget of $179 plus $150 a month on the arrearage starting in August 2003. (PECO Ex. 3).



7.
The Complainant has made one payment since May 23, 2003.  He paid $77 on September 3, 2003 (PECO Ex. 1).



8.
At the time of the hearing, the Complainant’s average bill was $165 and his budget bill was $182 (PECO Ex. 1).



9.
All of the Complainant’s electric bills in 2002, 2003 and 2004 were based on remote meter readings.  All of the Complainant’s gas bills since September 2002 have been based on remote meter readings (PECO Ex. 1).



10.
At the time of the hearing, the Complainant’s balance was $9,441.03 (PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Complainant did not participate in the March 4, 2004 hearing.  The hearing date and time were on the following documents that were sent to the Complainant’s home:  the hearing notice, dated November 24, 2003; the prehearing order dated February 3, 2004, and the Respondent’s cover letter, dated February 18, 2004.  The Complainant did not contact the Commission to request a continuance or indicate that he would not be able to participate in the hearing.  

Section 332 (f) of the Public Utility Code, 66 Pa. C.S. §332(f) provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C.S. §332(f) and 52 Pa. Code §5.245 and the record was closed.



Teresa Ferrier, a regulatory assessor for the Respondent, stated that the Respondent entered into payment arrangements with the Complainant on February 23, 2000 and September 22, 2001 (PECO Ex. 2).  She testified that he failed to comply with the payment arrangements and the November 12, 2002 and the May 23, 2003 Bureau of Consumer Services decisions (PECO Exs. 1, 2, 3).  


The Bureau of Consumer Services (“BCS”) decision, dated November 12, 2002, required the Complainant to pay a budget of $156 plus $100 a month on the arrearage starting in December 2002 (PECO Ex. 3).  He made one payment of $75 on April 4, 2003 (PECO Ex. 1).  


The Bureau of Consumer Services’ (BCS) decision, dated May 23, 2003, required the Complainant to pay $1,600 by July 2, 2003 and subsequently pay a budget of $179 plus $150 a month on the arrearage starting in August 2003.  He made one payment of $77 on September 3, 2003.  He should have paid $3,032, which is the lump sum payment of $1,600 plus $1,432 (the sum of his budget bills from August 2003 to March 2004).  When his $77 payment is deducted, he still owes $2,955.


Pursuant to Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (Order entered December 22, 1995), as modified by Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994 (Order entered May 21, 2003), the Complainant is required to pay the consumption portion of the missed payments from the BCS decision.  In addition, Shirley A. Kinlaw v PECO Energy Company, C-20039530 (Order entered December 22, 2003) and Ella Kirkland v. PECO Energy Company v. PECO Energy Company, C-20039802 (Order entered December 22, 2003) required the Complainant to pay the unpaid lump sum ordered in the Bureau of Consumer Services Decision.  Therefore, within 15 days of the final Order in this proceeding, the Respondent shall issue a bill including the $1,600 lump sum and the consumption portion of any missed payments.  Within 60 days of the bill, the Complainant shall pay the Claypool catch up payment. 

The Respondent’s counsel moved to dismiss the complaint for failure to prosecute.  The motion was granted.



Since the Complainant did not participate in the hearing, the complaint in this matter will be dismissed in its entirety with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Z‑00269892 (Order entered December 26, 1995). 

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing. 66 Pa. C.S. §332(a).


4.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Steven Samuel against PECO Energy Company at Docket C-20030394 is dismissed in its entirety with prejudice.


2.
That within 15 days of the entry date of the Final Commission Order, the Respondent shall issue a bill to the Complainant, including the lump sum required by the Bureau of Consumer Services decision and the amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision, issued on May 23, 2003.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003, entered May 21, 2003 and Shirley A. Kinlaw v. PECO Energy Company, Docket No. C-20039530, Opinion and Order entered December 22, 2003.


3.
That within sixty (60) days of the bill, the Complainant shall make a Claypool catch up payment to comply with the Bureau of Consumer Services Informal Complaint decision, issued on May 23, 2003.



4.
That beginning with the next billing period subsequent to the Commission’s final Order in this proceeding, the Complainant shall pay to the Respondent his budget bill plus one hundred fifty dollars ($150) each month and continue making such monthly payments until the arrearage is liquidated.



5.
That the Respondent shall assess the proper late charges or finance charges on the current arrearage.  If the Complainant fails to comply with the terms of this Order, the Respondent is authorized to terminate service with proper notice.

6.
That the record in this case is marked closed.

Date:
March 18, 2004



__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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