BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Ronald B. Freeman




:








:


v.





:

C-20027960







:

The Peoples Natural Gas Company, d/b/a

:
Dominion Peoples.




:

INITIAL DECISION

Before

James D. Porterfield
Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision dismisses the high-bill complaint of a residential gas utility customer for failure to make a prima‑facie case of an abnormally high bill. The Complainant did not carry the necessary burden of proof to sustain the complaint.


On June 3, 2003, Ronald B. Freeman (Freeman or Complainant) filed his complaint with the Pennsylvania Public Utility Commission (Commission) against The Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples or Respondent). The complaint states, simply, “overcharged for service.” Peoples filed a timely, responsive answer to the complaint. The answer avers that the Complainant’s meter was removed and tested for accurate registration. Peoples’ test of the meter showed that the meter had accurately registered usage.



For the scheduled hearing on September 11, 2003, Ronald B. Freeman appeared in his own behalf and offered testimony in support of his complaint. Horace P. Payne, Jr., Esq., appeared on behalf of Peoples and offered the testimony of Sadie Kroeck, Manager of Customer Relations, Dominion Peoples; Gary James Greschner, Customer Service Representative, Dominion Peoples; and James Howard Stare, Gas Measuring Specialist and Director of Meter Services, Dominion Peoples. Peoples offered the following exhibits, which were admitted into the record: Peoples Ex. A, the account statement from March 27, 2002, to September 4, 2003, as updated on the record; Peoples Ex. B, a gas usage comparison report for the latest three‑year period; Peoples Ex. C, Freeman’s authorization to transfer Kara Freeman’s balance of $1545.95 to him; and Peoples Ex. E, a Meter Prover Report for the meter removed from Freeman’s residence on April 24, 2002.



The record of the proceeding includes the Prehearing Order, the 66‑page transcript of the hearing notes, and the exhibits, identified above. The record closed October 8, 2003. Briefs were not filed.
FINDINGS OF FACT

1.  Since 1997, Ronald B. Freeman, Complainant, has resided at 3327 Beechwood Boulevard, Pittsburgh, Pa.; Freeman’s parents resided at this location until about six years ago, when Freeman moved in, and resided there alone.  (NT, at 5, 9–10.)

2. Since at least as early as 1996, The Peoples Natural Gas Company, Respondent, has furnished residential natural gas service to the premises at 3327 Beechwood Boulevard, Pittsburgh, Pa. (NT, at 34–35; Peoples Ex. A; Peoples Ex. C.)

3. The involved house is well insulated, and all windows but one have been replaced within the last six years. (NT, at 5.)

4. In 2000, Freeman’s now 24-year-old son began sharing the residence with Freeman and has continually lived at the location since then; Freeman’s son is a full-time college student who also works 30 hours a week. (NT, at 6, 11.)

5. While Freeman’s father was ill, Freeman’s daughter, Kara Freeman, handled paying her grandfather’s bills; the gas account was in her name until March 27, 2002, when Freeman, the Complainant, became the ratepayer of record. (NT, at 12, 24.)

6. When Freeman became the ratepayer of record there was a balance on the account of $1545.95; based on a payment arrangement with Peoples to retire the past‑due balance, Freeman was initially billed $69—as the monthly budget amount, based on an estimated meter reading—for service to April 4, 2002, plus $100 to retire the arrearage. (NT, at 16, 22–23; Peoples Ex. A.)

7. Peoples Ex. C is Freeman’s authorization to transfer Kara Freeman’s balance of $1545.95 to him; the balance reflects service from July 2, 1996, to March 5, 2002. (NT, at 34–35.)

8. Freeman uses natural gas for a furnace, a water heater, and a cooking range. (NT, at 6, 17.)

9. Freeman is a vegetarian and does not do a lot of cooking. (NT, at 6.)
10. Routinely, Freeman sets his central heating thermostat at 65–70 degrees. (NT, at 6.)

11. Freeman claims but makes no showing that his monthly budget amount incrementally increased in 2001 from $49 to $260.00. (NT, at 6.)

12. Because Freeman’s meter is located inside the house, Peoples had difficulty gaining access to the meter to obtain readings; consequently, there were a number of estimated meter readings on which the account was billed. (NT, at 27.)

13. On April 1, 2002, Peoples performed a high‑bill investigation at Freeman’s house; at the time of the investigation, Peoples obtained an actual meter reading of 911.6; immediately after Freeman became the ratepayer of record, Peoples had only estimated meter readings on which, initially, to bill for usage. (NT, at 23–24.)

14. On April 1, 2002, Peoples checked Freeman’s gas lines, the meter, and the appliances; the tests indicated a problem with something; Peoples’ representative suggested that the meter be tested, because the problem could have been the meter or the furnace (i.e., an under‑ or over‑fired furnace). (NT, at 49–51.)
15. As part of the high‑bill investigation, Peoples, after obtaining a second actual meter reading, removed and replaced Freeman’s meter on April 23, 2002; Peoples later tested the removed meter for accurate registration. (NT, at 24–25.)

16. On May 6, 2002, Peoples tested the meter removed from Freeman’s premises on April 23, 2002; Peoples found the meter to have registered usage accurately within the limits permitted by the Commission’s regulations at 52 Pa. Code §59.22. (NT, at 57–59, 61; Peoples Ex. E.)
17. Peoples’ meter test showed that at full capacity, Freeman’s meter registered 0.8 percent more usage than was consumed, and at minimum capacity, the meter registered 1.3 percent more usage than was consumed. (NT, at 57–60; Peoples Ex. E.)

18. The Commission’s regulations permit a residential customer’s meter to register 2.0 percent more usage than actually consumed before the utility is required to refund the customer. (52 Pa. Code §59.22.)

19. Because of Peoples’ difficulty in obtaining actual meter readings and because of Freeman’s concern that he was being overcharged, Peoples, in September 2002, changed Freeman’s meter and installed, at no cost to Freeman, a remote meter‑reading device. (NT, at 27; Peoples Ex. A.)

20. Budget billing depends on usage history, gas rates (which may change more than once during a 12-month period), household usage patterns, and degree‑day deficiencies or “degree days.” (NT, at 31, 37, 40.)

21. A degree day is a unit of measure used by the heating industry and the gas company, and reported by the U.S. Weather Bureau, to record the intensity of cool or cold weather over a given period of time. Sixty‑five degrees is the benchmark used by the U.S. Weather Bureau. It is assumed that when ambient temperatures are 65 degrees or higher, no additional heat is needed to keep a person comfortable indoors; but when the ambient temperature is below 65 degrees, indoor heat is needed. For example, if the average temperature for a 24‑hour day (midnight to midnight) were 64 degrees, one degree day would be recorded for that day, and if the average temperature were 55 degrees, then 10 degree days would be recorded. (NT, at 36–38.)
22. Peoples reviews customers’ budget billing on a quarterly basis. (NT, at 32.)

23. Peoples Ex. B, is a gas usage comparison report for Freeman’s residence showing usage during the following periods: March 5, 2002, to August 5, 2003; March 2, 2001, to August 2, 2002; and March 6, 2000, to August 1, 2001.
24. Peoples attributed 297.2 Mcf (i.e., 297.2 thousand cubic feet of gas) of usage to Freeman’s account between March 5, 2002, and August 5, 2003, during which period there were 7322 degree days; Peoples attributed 273.5 Mcf of usage to Freeman’s account between March 2, 2001, and August 2, 2002, during which period there were 6462 degree days; given the greater number of degree days in the earlier period, compared to the later period, it is reasonable to conclude that more gas would have been used in the earlier period. (NT, at 39–40; Peoples Ex. B.)

25. At the time of the hearing, the balance on the account was $319.55, and the monthly budget amount was $202.00. (NT, at 33–34.)
26. Peoples made some erroneous estimates of Freeman’s consumption, attributable, at least in part, to lack of access to the meter, and other billing errors; Peoples corrected all billing errors, and correctly and properly billed Freeman for the gas used at his residence. (NT, at 39–40.)

DISCUSSION


On March 27, 2002, at Freeman’s request, Peoples transferred the involved gas account (along with the past‑due balance) from Freeman’s daughter, Kara Freeman, to Freeman, the Complainant. While Freeman’s father was ill, Kara Freeman handled paying her grandfather’s bills. The Complainant resided at the involved premises during the time the account was in Kara Freeman’s name.
 It is not at all clear from the record specifically about which period or billings Freeman is complaining. By implication, he must be disputing specific bills believed to be abnormally high compared to earlier or later bills. Although Freeman lived at the involved residence since 1997, Freeman did not make the high‑bill complaint (perhaps, understandably) until the account (along with the substantial amount past‑due) was transferred to him. It reasonably may be inferred that Freeman has access to Peoples’ billings before he became the ratepayer of record. Freeman produced no bills—disputed bills or bills for a period comparable to whatever the disputed period may be—by which to establish his claim of improper or incorrect billing or the attribution of more usage to his account than was actually consumed. Freeman testified that he paid the bills when the account was in his daughter’s name.
 In addition, it was not clear from the face of the complaint that Peoples would be required to address, at hearing, any billing before Freeman became the ratepayer of record. Freeman expressly testified that he is not complaining about any abnormally high bills before he became ratepayer of record.

The Complainant bears the burden of proof in this proceeding. The Commission routinely construes and applies Subsection 332(a) of the Public Utility Code (Code)
 to require a party seeking affirmative relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing and coming forward with evidence and to bear the ultimate burden of persuading the Commission by a preponderance of substantial evidence that the relief sought is proper and justified under the circumstances.
 (Exceptions referred to in Subsection 332(a) are not relevant here.) Under Subsection 332(a), a respondent utility is not required to produce evidence or to persuade the Commission that it acted lawfully or properly. If a complainant fails to adduce sufficient evidence to sustain the complaint, then the complaint may be dismissed without the respondent utility having to produce any evidence in defense of the complaint or in support of its position. The minimum amount of unrebutted evidence necessary to sustain a complaint is called a “prima‑facie case.”



The significance of a complainant having adduced sufficient evidence to make a prima‑facie case is twofold: first, the complainant’s case cannot be dismissed sua sponte or on motion from the respondent, and, second, if the respondent fails to adduce any evidence or adduces evidence that has less weight than the complainant’s evidence, which amounted to a prima‑facie case, the complainant’s prima‑facie case will support a remedy. Often, as here, when a complainant initially fails to make a prima‑facie case, in a complaint proceeding, the complaint is not dismissed sua sponte because an effort is made to give the unrepresented complainant an opportunity to make the best case possible. Similarly, a respondent utility might forego a motion to dismiss, during the hearing, to allow a complainant to fully explain the complaint.

In recognition of the difficulty often faced by a complainant attempting to prove improper or incorrect high bills, the Commission has ruled that when a complainant has presented evidence (1) that the number of occupants of the premises has not changed, (2) that the potential for energy utilization has been low, and (3) that the complainant’s billing history has shown no abnormalities (except for the disputed bills), the complainant has established a prima‑facie case, which if unrebutted by a utility, will entitle the complainant to prevail.
 These elements of proof are often referred to as the “Waldron criteria” or “Waldron Rule.”
 In Replogle, the Commission went on to say that although the result of a meter test is an important factor to consider in a high‑bill case, a meter test result, standing alone, may be insufficient rebuttal evidence to defeat a prima facie case.
 It is evident from Replogle, however, that the Commission does not consider a meter‑test result to be sufficient evidence to rebut or defeat a prima‑facie case made using the Waldron criteria—that is, evidence of an accurately registering meter, alone, is not evidence of co‑equal value to creditable evidence satisfying the Waldron criteria.
 In both Waldron and Replogle, the Commission discusses the substantive nature of rebuttal evidence that a respondent may offer, in addition to the result of a meter test, in order to defeat a Waldron‑type prima‑facie case.



Although in both Waldron and Replogle the Commission emphasizes the shifting nature of the burden on the parties to produce evidence in order to prevail on, or to defeat, a high‑bill complaint, the burden of producing sufficient evidence to prove an improper high bill never shifts from the complainant. If the evidence offered by the respondent utility is co‑equal, or more, in evidentiary weight or value to the complainant’s evidence, then the complainant must produce, in order to prevail on the complaint, additional persuasive evidence so that the putative improper high bill has been proved by a preponderance of the evidence. Notwithstanding the specification of one type of prima‑facie case in Replogle, where it is not clear that all elements of the prima‑facie criteria must be shown, the Commission did not alter the statutory requirement that a complainant must prove by a preponderance of substantial evidence those facts necessary to establish an incorrect high bill.
 



The Waldron and Replogle cases continue to have significance,
 but the Pennsylvania courts have qualified the lessons of the cases in useful ways. For example, in Milke v. Pa. P.U.C.,
 the Commonwealth Court said, more generally than the Commission had said, that in a case where sufficient circumstantial evidence supports an unusually high bill, the utility’s proof that a meter registered usage accurately will not defeat the claim of improper billing:
While the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive. Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the meter usage exceeded the actual usage. Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter has malfunctioned. Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983). Any circumstantial evidence which meets this standard will establish a prima facie case.
(Emphasis in the original; footnote omitted.)


It is not necessary here to delineate the nature of circumstantial evidence more than to say that it is usually contrasted with speculation and conjecture and may establish facts or circumstances relating to a transaction or event from which a fact‑finder may infer (based on basic logic, life experiences, or common sense) other facts that reasonably follow or are likely to accompany the predicate fact or facts. For example—hypothetically—establishing that the odor of gas was detected, that an explosion and fire ensued, and that gas leaks were subsequently found in proximity to the explosion is circumstantial evidence that a gas leak caused the fire.


As noted above, Freeman did not specify a disputed period or produce bills he believed to be improperly high. Freeman made a high‑bill complaint to Peoples within days of the time the account was transferred to him. Peoples immediately changed Freeman’s meter and tested it. Apparently because of complaints from Freeman, Peoples again, five months later, changed Freeman’s meter and installed a remote meter‑reading device.
Freeman testified that his monthly budget amount incrementally increased in 2001 from $49 to $260.00, that he was billed twice in one month, and that his neighbors had lower gas bills than he had.
 Notwithstanding that Freeman’s house is well insulated, that he sets the central heating thermostat between 65–70 degrees, and that he does not often cook food, Freeman is not competent to testify about the gas usage behavior of the other occupant of the household. Besides, Freeman did not establish what he believed was normal usage under the circumstances he described. This is circumstantial evidence that fails to give rise to an inference that Freeman was improperly billed for usage that was not consumed by his household.
After two meter changes and the installation of a remote meter‑reading device, Freeman’s regular monthly budget amount is $202.00. Freeman gives no indication that household circumstances have changed since 2001 when he testified, without documentary support, that his regular monthly budget amount was as low as $49.00.
 If, in fact, the budget amount was that low, it is reasonable to conclude that the budget amount was not well calculated, which may have had something to do with the inability of Peoples to gain access to the premises to read the meter.



Peoples acknowledged that it had billing problems with Freeman’s account, some of which were attributable to Freeman and some to Peoples. A substantial past‑due balance on the account was transferred to Freeman when he became the ratepayer of record. Freeman entered into a payment arrangement with Peoples to pay, monthly, the budget amount plus $100 to retire the balance. Freeman failed to make payments on the account in two alternate months shortly after he assumed responsibility for the account.
 Thus, he received what appeared to him to be high current bills, but which, in fact, merely reflected his failure to make regular monthly payments under the payment arrangement.


Freeman’s meter is inside his house. Because Peoples could not gain access into the house to read the meter, Peoples based its billing on the account at 3327 Beechwood Boulevard on many estimated meter readings. When an actual meter reading was obtained, Peoples would sometimes need to issue a corrected bill. Receipt of a corrected bill could have appeared to Freeman to be a double-billing or the receipt of two bills in one month. Peoples admits that it made a few billing errors, but it convincingly showed that the errors were corrected in subsequent bills.



The predicate fact necessary to show that a utility issued an incorrect or improper high bill is for the complainant to establish receipt of either an abnormally high bill, with relevant circumstances remaining constant, or to establish receipt of a bill appearing to be “normal,” but covering service for a period when the potential for usage or actual usage was significantly reduced. Freeman has not established the necessary predicate fact to successfully prosecute a high‑bill complaint. Whatever value may be assigned to Freeman’s circumstantial evidence of an improper high bill, Peoples overcame this by persuasively showing that its meter accurately registered usage, that its billing was, overall, correctly based on Freeman’s metered usage, and that Freeman’s metered usage varied consistently with ambient weather conditions, during comparable periods. The complaint is, therefore, denied and dismissed because Freeman failed to carry the burden of proof necessary to sustain the complaint.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.
2. The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought or other appropriate relief. 66 Pa.C.S. §332(a).
3. The predicate fact necessary to show that a utility issued an incorrect or improper high bill is for the complainant to establish receipt of either an abnormally high bill, with relevant circumstances remaining constant, or to establish receipt of a bill appearing to be “normal,” but covering service for a period when the potential for usage or actual usage was significantly reduced.
4. The evidence of record fails to establish that The Peoples Natural Gas Company, d/b/a Dominion Peoples, billed the Complainant for service not properly attributed to the Complainant or, otherwise, furnished inadequate, inefficient, unsafe, or unreasonable gas utility service. 66 Pa.C.S. §1501.
5. There is no competent, persuasive evidence to support the conclusion that The Peoples Natural Gas Company, d/b/a Dominion Peoples, violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER


THEREFORE;


IT IS ORDERED:



1.
That the complaint captioned Ronald B. Freeman v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C‑20027960, is denied and dismissed because of the Complainant’s failure to carry the necessary burden of proof.



2.
That the complaint proceeding captioned Ronald B. Freeman v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C‑20027960, is terminated and the record marked “closed.”
Dated:  March 22, 2004




______________________________








James D. Porterfield








Administrative Law Judge
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