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OPINION AND ORDER ON REMAND
BY THE COMMISSION:


By Opinion and Order entered in this proceeding on January 10, 2002, this Commission directed the Reading Blue Mountain & Northern Railroad Company (RBMN) to bear 100 percent of the costs of rebuilding the entire Coxton Road Crossing.  RBMN appealed the ruling to Commonwealth Court of Pennsylvania.  In an unreported opinion dated November 4, 2002, the Commonwealth Court vacated the January 10, 2002 Opinion and Order and remanded the matter to the Commission for an adjudication consistent therewith, based on the presently existing record. See reading Blue Mountain & Northern Railroad Company, No. 357 C.D. 2002 (Pa. Cmwlth. Ct. Nov. 4, 2002).  


Accordingly, before the Commission for consideration and disposition are the Recommended Decision of Administrative Law Judge (ALJ) George M. Kashi, issued on October 24, 2001, as well as the Exceptions filed by the Commission's Bureau of Transportation and Safety (BTS) on November 7, 2001, and the Pennsylvania Department of Transportation (PennDOT) on November 13, 2001.  No Reply Exceptions have been received.  


Also before us are the Briefs on Remand filed by Reading Blue Mountain Northern Railroad Company (RBMN) on January 17, 2003, and by PennDOT on January 27, 2003, in response to our Secretarial Letter dated December 24, 2002.  That Letter invited the Parties to file supplemental briefs for the purpose of addressing the sole issue of the cost allocation for rebuilding the entire Coxton Road Crossing.
  


In light of the fact that the entire Order was vacated, we shall hereby set forth a self contained document, reiterating fully those portions of our prior Order that were unaffected by the Court’s ruling, and setting forth a full discussion and disposition of all such issues as previously addressed in the January 10, 2002, Order.  Furthermore, we shall set forth with specificity our further adjudication of the issues on remand with respect to the Coxton Road Crossing, and will present, discuss and address the Briefs on Remand in consideration of the evidentiary record and relevant factors at that time.  


For ease of reference, we note that our further adjudication of the Coxton Road Crossing issue has resulted in a determination to allocate the costs of rebuilding the entire Coxton Road Crossing such that PennDOT bears 65 percent, BMNR bears 30 percent and the Borough bears 5 percent.
History of the Proceeding


On June 28, 1999,
 the Borough of Duryea (Borough), Luzerne County, filed a Complaint against RBMN with this Commission.  The original Complaint alleged that unsafe or deteriorating conditions exist at numerous crossings in the Borough intersecting with the tracks of the RBMN. 



The original Complaint alleged that the crossing sites include crossings at Coxton Road, Foote Avenue, Phoenix Street, Marcy Street and York Avenue.  Of these crossings, one is a Borough road (Marcy Street), and the others are state highways.  All of the crossings are located in the Borough, and the Borough is located in Luzerne County (County).  The Commission named PennDOT, the County and the Delaware and Hudson Railway (D&H) as additional Respondents.
  



The Borough requested that the Commission direct the RBMN to repair the crossings.  The Commission served copies of the Borough’s Complaint on the RBMN, PennDOT and the County.  All three of these entities filed Answers to the Complaint denying any responsibility to repair the crossings.  



A BTS staff engineer conducted a field meeting at the site of the crossings on August 17, 1999.  The Parties were unable to reach an agreement regarding the repair of the crossings subsequent to the field meeting.



The ALJ conducted an evidentiary hearing on May 18, 2000, in Scranton, PA.  At that hearing, PennDOT, the Borough, the RBMN and the BTS presented testimony.  The testimony received at the hearing included three additional crossings (Hill Street, Stevenson Street and the RBMN crossing with York Avenue).
  The County participated in the initial stages of the hearing but did not present a witness.  The record in this proceeding consists of a transcript of 135 pages, thirty-two exhibits on behalf of the Borough, twenty-three exhibits by PennDOT, and five exhibits on behalf of the BTS.  The Borough, PennDOT, the BTS and the RBMN filed Main Briefs.  PennDOT and the BTS filed Reply Briefs.  The RBMN filed a Rebuttal Brief.  


The ALJ’s Recommended Decision containing proposed resolutions of the various issues in this proceeding was duly issued as noted above, followed by (1) the Exceptions of the BTS and PennDOT; (2) the Commission’s January 10, 2002 Opinion and Order with respect thereto; (3) the Opinion of the Commonwealth Court vacating and remanding the matter to the Commission; and (4) the Commission’s Secretarial Letter and the Briefs on Remand separately filed by RBMN and PennDOT. 
Discussion


The ALJ made specific Findings of Fact and Conclusions of Law (R.D at 3‑16 and 38-39, respectively), which are adopted herein by reference, unless modified or reversed, expressly or by necessary implication, by this Opinion and Order.  



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



In its five Exceptions, the BTS contends that proposed Ordering Paragraph Nos. 8, 10, 12, 20 and 23 are deficient because they fail to provide a deadline within which the RBMN must comply with those particular Paragraphs.  The BTS submits that, without deadlines, those Paragraphs are unenforceable.  The BTS requests that we modify those Ordering Paragraphs to provide for a period of ninety days for the RBMN to comply with those Ordering Paragraphs.  BTS Exceptions at 1-3.



In our consideration of these contentions, we have examined proposed Ordering Paragraph Nos. 8, 10, 12, 20 and 23.  The BTS is correct that those proposed Ordering Paragraphs do not have deadlines for compliance.  We concur that without deadlines those proposed Ordering Paragraphs are unenforceable.  We find the proposed 90-day deadline to be appropriate for each of the proposed Ordering Paragraphs in question.  Accordingly, we will grant the BTS' Exceptions and modify each of those proposed Ordering Paragraphs to reflect a deadline of ninety days.



In its Exceptions, PennDOT first contends that the ALJ's proposed Ordering Paragraph No. 4 (R.D. at 40), which now reads:

4.
The Department of Transportation, at its initial cost and expense shall at York Avenue, within 90 days of service of the Commission’s order, furnish all material and do all work necessary to alter the railroad highway crossing, by removing the rails, ties and any advance warning signals, if any, and any other appurtenances or other track facilities from the areas of the crossing, and restoring the area of the highway disturbed by the track removal with bituminous concrete or other suitable material.

should be altered to read:

4.
The Department of Transportation, at its initial cost and expense shall at York Avenue, within 90 days of service of the Commission’s order, furnish all material and do all work necessary to alter the railroad highway crossing, by removing the rails, ties and any advance warning signals, if any, and any other appurtenances or other track facilities from the areas of the crossing, and restoring the area of the highway disturbed by the track removal with bituminous asphalt paving, concrete paving material, or other suitable material, to the extent that such material is available and obtainable by the Department during normal construction and paving season.
(proposed changes shown in italics).  PennDOT argues that these changes are necessary because the final Opinion and Order may be issued during the winter period, at which time such paving materials are not available, and may not be available within ninety days of such entry date.  PennDOT Exc. at 1‑2.



In our consideration of this issue, we agree that, since the expiration of the ninety-day period may occur in the winter when such materials may not be available, PennDOT's proposed change in language is appropriate.  We note that no other Party has filed Reply Exceptions objecting to such a change in language.  Accordingly, we shall grant PennDOT's Exception.  


In its second Exception, PennDOT objects to the proposed Ordering Paragraph No. 5, which now reads:

The Department of Transportation at its sole cost and expense shall bear 65% of the York Avenue project cost it incurred in accordance with this order.  Reading, Blue Mountain and Northern Railroad Company, at its sole cost and expense, shall pay the sum or sums of money to the Department of Transportation equal to 30% of the cost the Department of Transportation incurred in accordance with this order.  The Borough of Duryea at its sole cost and expense, shall pay sum or sums of money to the Department of Transportation equal to 5% of the cost the Department of Transportation incurred in accordance with this order (i.e., The cost off the removal of ties and rails, together with all rail facilities, signals, any crossbucks, advance warning signs, and all pavement markings and the pavement replacement at York Avenue).

PennDOT argues that its witness, Mr. Joseph Strok, testified that PennDOT should fund 50% of the cost of removing the crossing.  PennDOT asserts that the removal of the crossing will also benefit the railroad, since RBMN will no longer have to maintain an inactive crossing which provides no current traffic or revenue.  For these reasons, PennDOT submits that the cost of this crossing be shared equally between PennDOT and the RBMN.  PennDOT Exc. at 3-4.



We have examined this issue and note the following.  We are not bound by any proposed cost allocation of any party or any fixed rule.  The only requirement is that our allocation is just and reasonable.  (Pennsylvania Department of Transportation v. Pennsylvania Public Utility Commission,  469 A.2d 1149 (1983); East Rockhill Township v. Pennsylvania Public Utility Commission, 116 Pa. Commw. Ct. 228, 540 A.2d 600 (1988); Greene Township v. Pennsylvania Public Utility Commission, 668 A.2d 615 (Pa. Commw. Ct. 1995); AT&T v. Pennsylvania Public Utility Commis​sion, 737 A.2d 201 (Pa. 1999).  However, we are persuaded by PennDOT's arguments that it would be more equitable in this instance to allocate the cost of the removal of this crossing 50% each to PennDOT and the RBMN, who bear the major responsibility and benefit.  The removal of the crossing will also benefit the railroad, since RBMN will no longer have to maintain an inactive crossing, which provides no current traffic or revenue.  Accordingly, this Exception is granted.  



In its third Exception, PennDOT observes that proposed Ordering Paragraph Nos. 8, 10 and 12 require RBMN to make repairs to crossings involving Foote Avenue (S.R. 2032), Phoenix Street (S.R. 2027) and Stevenson Street (S.R. 2031), respectively.  Those proposed Ordering Paragraphs require that the work be completed "in compliance with local municipality criteria or the criteria of the Department of Transportation."  PennDOT submits that, since each of these crossings involves a state highway, the appropriate criteria to follow would be that of PennDOT.  PennDOT Exc. at 4‑5.



In our consideration of this issue, we have examined the proposed Ordering Paragraphs and determined that they do involve state highways.  We note that no other Party to this proceeding has objected to PennDOT's proposed changes.  Accordingly, we shall grant this Exception and make the requested modifications.



In its fourth Exception, PennDOT disagrees with the ALJ's recommendation in proposed Ordering Paragraph No.16 to require PennDOT to, inter alia, reconstruct the Coxton Road crossing.  PennDOT submits that, while it is ready and able to complete all highway repairs with respect to this crossing, it is without knowledge, experience or expertise with which to accomplish a major crossing project.  PennDOT argues that the RBMN is clearly the best suited to complete the recommended work.  PennDOT Exc. at 5‑6.



In our consideration of this issue, we concur with PennDOT that the RBMN is the Party best suited to perform the reconstruction of the crossing area itself.  Further​more, no other Party, including the RBMN, has objected to PennDOT's Exception on this issue.  Accordingly, this Exception shall be granted.



In its fifth Exception, PennDOT objects to the ALJ's cost allocation in proposed Ordering Paragraph No.17.  That Paragraph reads:

The Commission had previously issued an order regarding this crossing (order of May 4, 1970 at Application Docket No. 95397).  In keeping with the prior order which directed that the Pennsylvania Department of Highways and the Erie Lackawanna Railway Company share maintenance responsibility for the crossing and considering the current status as presented in the testimonies, the Department of Transportation at its sole cost and expense, shall bear 65% of the Coxton Road Crossing project cost it incurred in accordance with this order.  Reading, Blue Mountain and Northern Railroad Company, at its sole cost and expense, shall pay sum or sums of money to the Department of Transportation equal to 30% of the cost the Department of Transportation incurred in accordance with this order.  The Borough of Duryea at its sole cost and expense, shall pay a sum or sums of money to the Department of Transportation equal to 5% of the cost the Department of Transportation incurred in accordance with this order (i.e., rebuilding the entire crossing at Coxton Road Crossing).  

R.D. at 44.  



While PennDOT accepts its responsibility for the highway approaches at this crossing, it argues that it is in no way responsible for the damage which has occurred within two feet of either rail, which the RBMN was required to maintain.  PennDOT further contends that, by assigning 65% of the cost to PennDOT, the ALJ erred by deviating significantly from the Commission's Order dated May 4, 1970, which the ALJ cited as the appropriate guideline regarding this crossing.  For these reasons, PennDOT proposes revised language for proposed Ordering Paragraph No. 17 which assigns 100% of the cost to the RBMN.  PennDOT Exc. at 7‑9.  



In our consideration of this issue in the January 10, 2002 Order, we concurred with PennDOT that the primary cause of the deterioration of the Coxton Road crossing was the failure of RBMN and its predecessor railroads to properly maintain.  In our January 10, 2002 Order, we granted PennDOT's Exception No. 5 and required RBMN to pay 100% if the cost of rebuilding the entire crossing.  


As noted above, however, the RBMN appealed the January 10, 2002 Order to the Commonwealth Court and the Court vacated and remanded that Order to this Commission.  The Court concluded that this Commission failed to consider all relevant factors in reaching the determination that the RBMN should pay 100% of the cost of rebuilding the crossing.  The Court stated:
Blue Mountain asserts that it should not be solely responsible for the replacement of the crossing and attendant detour if the deterioration was not solely caused by its admitted failure to maintain the crossing area. There is evidence that poor drainage due to a subgrade problem caused deterioration.
 The ALJ found that the subgrade caused the deterioration at the Coxton Road site and concluded that the entire crossing would need to be rebuilt. (Findings of Fact 9 and 13).  He also stated, however, without further explanation, that the state of disrepair was due to the lack of adequate maintenance by the railroad.  In allocating costs between DOT and Erie, he relied on the 1970 orders and “the current status as presented in the testimonies.”  However, there is no indication in the Commission’s order that it took into account the cause of the deterioration when it modified the ALJ’s recommended decision by allocating 100 percent of the costs at issue here to Blue Mountain.  The Commission made no relevant findings on this point, but instead merely parroted the ALJ’s statement of “the current status as presented in the testimonies.” (Commission Adjudication at 16).  There is no further explanation for varying the cost allocation.



In its Brief on Remand, RBMN argues that the 1970 Commission Order required the following sharing of the costs of the Coxton Road crossing: PennDOT, 65%; RBMN, 30%; and the Borough, 5%.  This is the sharing recommended by the ALJ in his Recommended Decision.  RBMN contends that, in light of the evidence that the crossing is used by heavy truck traffic, the Commission should use the same proportions in assessing costs in this instance.  RBMN Brief on Remand at 2-5.  


In its Brief on Remand, PennDOT contends that this Commission correctly assigned 100% of the cost of rebuilding the crossing to RBMN.  PennDOT states that it does not require a detour to complete the crossing approach and advance warning sign work.  PennDOT asserts that the Commission properly took into account the cause of the failure of the crossing – poor subgrade drainage.  PennDOT further argues that the Commission already properly considered the volume and effect of truck traffic at the Coxton Road crossing.  Therefore, PennDOT requests that this Commission reaffirm its prior order.  PennDOT Brief on Remand at 3-9.


In our consideration of these issues on remand, we note, as pointed out by RBMN (RBMN Brief on Remand at 3-4), that PennDOT’s own witness, Joseph Strok, a PennDOT engineer, testified:  “While the approaches are in fair condition that they are in need of repair.  One of the major problems with this entire section is the heavy number of trucks from a quarry that this road services.”  Prepared testimony of Joseph Strok, at 6, lines 42-44.  Furthermore, the witness from BTS, Mr. Hull, testified that the problems at Coxton Road related to two issues.  First, “the roadway and the track [are] like in a low area there is a lot of water that ponds at the crossing and the surrounding areas.”  Tr. at 110.  The BTS witness further testified “there would be a lot of heavy trucks, a lot of tri-axle trucks, which is three axle trucks.”  Tr. at 110-111.  Mr. Hull noted that the prior order required that the Railroad maintain the crossing and that PennDOT maintain the approaches. 


Furthermore, we have reviewed the record in this proceeding and no party presented any evidence as to what, if any, maintenance could or should have been performed by any party, nor was there any evidence that a maintenance failure was the sole cause of the crossing’s current condition.  As pointed out by RBMN, there is no evidence of record that any party, including PennDOT, performed any maintenance at this crossing and no evidence that a lack of maintenance was the cause of need to rebuild the Coxton Road crossings or approaches.  



For these reasons, we conclude that we erred in changing the ALJ’s recommended allocation of costs established in the 1970 Order: 65% to be borne by PennDOT; 35% by RBMN; and 5% by the Borough.  The ALJ correctly viewed the record evidence as supporting a shared responsibility and benefit.  Accordingly we shall adopt the cost allocation for Coxton Road as recommended by the ALJ.  


In its sixth Exception, PennDOT contests proposed Ordering Paragraph Nos. 16, 17, 18, and 19.  PennDOT argues that this Commission must clarify the scope of work with respect to the Coxton Road reconstruction project.  PennDOT presumes from its review of the Transcript that the existing railroad warning lights, gates, and bells will be retained as part of the reconstruction project at Coxton Road, citing proposed Ordering Paragraph No. 18.  PennDOT notes that proposed Ordering Paragraph No. 16 requires PennDOT to remove all "advance signals."  PennDOT submits that the reference in proposed Ordering Paragraph No. 16 was not meant to consider the removal of the lights, gates, and bells, but rather warning signs or markings that might need to be removed to facilitate the removal and installation of the crossing components.  PennDOT, therefore, requests that the reference to "advance signals in proposed Ordering Paragraph No. 16 be altered to read "any and all signs or pavement markings."  PennDOT Exc. at 9-10.



In our consideration of this issue, we have examined proposed Ordering Paragraphs Nos. 16, 17, 18 and 19.  We agree with PennDOT that its suggested modification to proposed Ordering Paragraph No. 16 is necessary to clarify the scope of work at this crossing.  Furthermore, none of the other Parties have objected to PennDOT's request.  Accordingly, this Exception will be granted.  We further note, however, that in granting PennDOT's Exception No. 1, we reassigned the required work in proposed Ordering Paragraph No. 6 from PennDOT to the RBMN.  We have therefore added a final sentence to the proposed Ordering Paragraph No. 16 to give PennDOT responsibility for "any and all signs or pavement markings" on the highway approaches to accommodate the work at the crossing.  

Conclusion


We have reviewed the record as developed in this proceeding including the ALJ’s Recommended Decision and the Exceptions filed by the BTS and PennDOT, and the Briefs or Remand filed by RBMN and PennDOT.  Based on our review, we conclude that the Exceptions of the BTS are meritorious and will be granted.  We further conclude, based on the remand from Commonwealth Court and the Briefs on Remand, that PennDOT’s Exceptions are meritorious, in part, except regarding the allocation of costs for the rebuilding of the Coxton Road crossing.  After re-examination of the evidence and arguments in this proceeding in light of the Court remand, we shall revise the allocations of cost regarding the rebuilding of the Coxton Road crossing to conform to the 1970 allocations as follows: PennDOT shall bear 65%; RBMN, 30%; the Borough, 5%; THEREFORE,


IT IS ORDERED:
1. That the Exceptions filed by the Commission's Bureau of Transportation and Safety on November 7, 2001, to the Recommended Decision of Administrative Law Judge George M. Kashi issued on October 24, 2001, are granted, consistent with this Opinion and Order.

2. That the Exceptions filed by the Pennsylvania Department of Transportation on November 13, 2001, to the Recommended Decision of Administrative Law Judge George M. Kashi issued on October 24, 2001, are granted, in part, and denied, in part, consistent with this Opinion and Order.
3. That the Recommended Decision of Administrative Law Judge George M. Kashi is adopted, as modified by this Opinion and Order.

4. That, the Complaint of Duryea Borough, at Docket No. C‑00992585, against Reading Blue Mountain and Northern Railroad Company, Pennsylvania Department of Transportation and Luzerne County for the repair and maintenance of the crossings of Coxton Road, Foote Avenue, Phoenix Street, Stevenson Street, Marcy Street, York Avenue and Hill Street in the Borough of Duryea, Luzerne County, is sustained, in part, and denied, in part.

York Avenue (SR 2029)b
5. That, since the York crossing is currently not being used by any railroad, the rails, ties, and other track materials shall be removed and the highway restored.  In addition, any advance warning signs at the crossing shall be removed.  The crossing at-grade where York Avenue crosses the tracks of Reading, Blue Mountain and Northern Railroad Company in the Borough of Duryea, Luzerne County, is suspended upon completion of the work ordered herein.

6. That the recommendations of the Pennsylvania Department of Transportation and the Bureau of Transportation and Safety for the suspension of the crossing where the tracks of the Reading, Blue Mountain and Northern Railroad Company, cross, at grade, York Avenue in the Borough of Duryea, Luzerne County, are approved and the crossing is suspended and it is directed that the ties and rails be removed, together with all rail facilities, signals, any cross bucks, advance warning signs, and all pavement markings and the pavement replaced.
7. The Pennsylvania Department of Transportation, at its initial cost and expense, shall at York Avenue, within ninety (90) days of entry date of the this Opinion and Order, furnish all material and do all work necessary to alter the railroad highway crossing, by removing the rails, ties and any advance warning signals, if any, and any other appurtenances or other track facilities from the areas of the crossing, and restoring the area of the highway disturbed by the track removal with bituminous asphalt paving, concrete paving material, or other suitable material, to the extent that such material is available and obtainable by the Pennsylvania Department of Transportation during the normal construction and paving season.

8. That the Pennsylvania Department of Transportation, at its sole cost and expense shall bear fifty (50) percent of the York Avenue project cost it incurred in accordance with this Opinion and Order.  The Reading, Blue Mountain and Northern Railroad Company, at its sole cost and expense, shall pay the sum or sums of money to the Pennsylvania Department of Transportation equal to fifty (50) percent of the cost the Pennsylvania Department of Transportation incurred in accordance with this Opinion and Order (i.e., the cost of the removal of ties and rails, together with all rail facilities, signals, any cross bucks, advance warning signs, and all pavement markings and the pavement replacement at York Avenue).

9. That the future maintenance of the roadway at York Avenue (SR 2029), it being a state highway, is assigned to the Pennsylvania Department of Transportation.  This includes the basic inch and a half or one-inch overlays on an eight to ten-year cycle.
10. That the crossings where the tracks of Reading, Blue Mountain and Northern Railroad Company, crosses, at grade, Foote Avenue (S.R. 2032), Phoenix Street (S.R. 2027), and Stevenson Street (S.R. 2031) in the Borough of Duryea, Luzerne County, shall be altered generally in accordance with the Ordering Paragraphs set forth below.  

Foote Avenue (S.R. 2032)
11. That, pursuant to the Commission’s Order at Docket No. C‑00902790, the Reading, Blue Mountain and Northern Railroad Company, where its tracks cross, at grade, Foote Avenue (S.R. 2032), shall, at its sole cost and expense, within ninety (90) days of the entry date of this Opinion and Order, shall replace the timber flange ways and ties at the Foote Avenue crossing and restore the area of the highway disturbed by the repairs with bituminous concrete or other suitable material, in the crossing area between the rails and for two (2) feet outside of each rail, in compliance with the criteria of the Pennsylvania Department of Transportation.  The Reading, Blue Mountain and Northern Railroad Company, where its tracks cross, at grade, Foote Avenue (S.R. 2032), at its sole cost and expense, shall maintain the crossing pavement between the rails and for a distance of two (2) feet beyond each outside rail.

12. That the Pennsylvania Department of Transportation shall, at its sole cost and expense, maintain the approaches to the Foote Avenue crossing up to a point two (2) feet beyond the outside of each rail.  That includes the basic inch and a half or one (1)-inch overlays on an eight (8) to ten (10)-year cycle.

Phoenix Street (S.R. 2027)
13. That, pursuant to the Commission’s Order at Docket No. A‑00111309, the Reading, Blue Mountain and Northern Railroad Company, where its tracks cross, at grade, Phoenix Street (S.R. 2027), at its sole cost and expense, within ninety (90) days of the entry date of this Opinion and Order, shall replace the timber flange ways and ties at the Phoenix Street crossing and restore the area of the highway disturbed by the repairs with bituminous concrete or other suitable material, in the crossing area between the rails and for a distance of two (2) feet outside of each rail, in compliance with the criteria of the Pennsylvania Department of Transportation.  The Reading, Blue Mountain and Northern Railroad Company, at its sole cost and expense, shall maintain the Phoenix Street crossing pavement between the rails and for a distance of at least two (2) feet beyond each outside rail.

14. That the Pennsylvania Department of Transportation shall, at its sole cost and expense, maintain the approaches to the Phoenix Street crossing up to a point two (2) feet beyond the outside of each rail.  That is to include the basic inch and a half or one (1)-inch overlays on an eight (8) to ten (10)-year cycle.

Stevenson Street (S.R. 2031)
15. That, pursuant to the Commission’s Order dated May 4, 1970 at Application Docket No. 95397, the Reading, Blue Mountain and Northern Railroad Company, where its tracks cross, at grade, Stevenson Street (S.R. 2031), at its sole cost and expense, within ninety (90) days of the entry date of this Opinion and Order, shall replace the timber flange ways and ties at the Stevenson Street crossing and restore the area of the highway disturbed by the repairs with bituminous concrete or other suitable material, in the crossing area between the rails and for two (2) feet outside of each rail, in compliance with the criteria of the Pennsylvania Department of Transportation.  The Reading, Blue Mountain and Northern Railroad Company, at its sole cost and expense, shall maintain the Stevenson Street crossing pavement between the rails and for a distance of at least two (2) feet beyond each outside rail.

16. That, the Reading, Blue Mountain and Northern Railroad Company, where its tracks cross, at grade, Stevenson Street (S.R. 2031), at its sole cost and expense, shall replace the eastern signal base, presently located thirty (30) feet from the centerline of the tracks to a point no closer than twelve (12) feet, but as set forth in the Manual on Uniform Traffic Control Devices, the flashing light signals should be as close to the crossing as possible.

17. That the Reading, Blue Mountain and Northern Railroad Company, where its tracks cross, at grade, Stevenson Street (S.R. 2031), at its sole cost and expense, shall maintain the flashing warning signals and gates.

18. That the Pennsylvania Department of Transportation, pursuant to Paragraph No. 22 of the Order dated May 4, 1970 at Application Docket No. 95397, shall, at its sole cost and expense, maintain the highway approaches to the Stevenson Street crossing, up to a point two (2) feet beyond the outside of each rail, that is to include the basic inch and a half or one (1)-inch overlays on an eight (8) to ten (10)-year cycle, the advance warning sings and the pavement markings.  

Coxton Road Crossing (S.R. 2033, Segment 10, Offset 197 (AAR # 266 107 N))
19. That the Reading, Blue Mountain and Northern Railroad Company, at its initial cost and expense, shall, where its tracks cross, at grade, Coxton Road (S.R. 2033, Segment 10, Offset 197 (AAR # 266 107 N)), within ninety (90) days of the entry date of this Opinion and Order, furnish all material and do all work necessary to alter the railroad highway crossing, by rebuilding the entire crossing, removing the rails, ties and any advance warning signals, if any, and any other appurtenances or other track facilities from the areas of the crossing, and providing an adequate subgrade to protect the crossing area which is located in a low area where water ponds at the crossing and surrounding area and reconstructing the approaches.  
20. That the Pennsylvania Department of Transportation shall, at its sole cost and expense, alter the railroad highway crossing approaches by removing any and all signs or pavement markings as necessary to facilitate the removal and installation of the crossing components and restoring them, as appropriate, after the project is complete.

21. The Commission had previously issued an Order regarding this crossing (Order of May 4, 1970 at Application Docket No. 95397).  In keeping with the prior Order which directed that the Pennsylvania Department of Highways and the Erie Lackawanna Railway Company share maintenance responsibility for the crossing and considering the current status as presented in the testimonies, the Department of Transportation, at its sole cost and expense, shall pay a sum or sums of money to the Reading, Blue Mountain and Northern Railroad Company equal to 65% of the cost incurred by the Reading, Blue Mountain and Northern Railroad Company in accordance with this Opinion and Order regarding the rebuilding the entire crossing at Coxton Road.  The Borough of Duryea, at its sole cost and expense, shall pay a sum or sums of money to the Reading, Blue Mountain and Northern Railroad Company equal to 5% of the cost the Reading, Blue Mountain and Northern Railroad Company incurred in accordance with this Opinion and Order regarding the rebuilding the entire crossing at Coxton Road.  The Reading, Blue Mountain and Northern Railroad Company, at its sole cost and expense, shall bear the remaining 35% of the cost it incurred in complying with this Opinion and Order regarding the rebuilding the entire crossing at Coxton Road.
22. That Paragraph No. 23 of the May 4, 1970 Order at Application Docket No. 95397 directs Erie Lackawanna Railway Company to maintain the crossing pavement between the rails and for a distance of at least two (2) feet beyond each outside rail.  The Reading, Blue Mountain and Northern Railroad Company, where its tracks cross, at grade, Coxton Road (S.R. 2033, Segment 10, Offset 197 (AAR No. 266 107 N)), at its sole cost and expense, shall maintain the lights, gates and bells present at the crossing and shall be responsible for maintaining the crossing in the future.

23. That Ordering Paragraph No. 22 of that same Order directs the Pennsylvania Department of Highways to maintain the approaches to the crossing up to a point two (2) feet beyond the outside of each rail.  The Pennsylvania Department of Transportation shall, at its sole cost and expense, maintain the approaches to the Coxton Road crossing (S.R. 2033, Segment 10, Offset 197 (AAR # 266 107 N)), up to a point two (2) feet beyond the outside of each rail.

Marcy Street Crossing (Borough of Duryea Street)
24. That, pursuant to the Commission Order dated May 4, 1970 at Application Docket No. 95397, Paragraph No. 23, the Reading, Blue Mountain and Northern Railroad Company, where its tracks cross, at grade, Marcy Street in the Borough of Duryea, Luzerne County at its sole cost and expense, within ninety (90) days of the entry date of this Opinion and Order, shall replace the timber flange ways and ties at the Marcy Street crossing and restore the area of the highway disturbed by the repairs with bituminous concrete or other suitable material, in the crossing area between the rails and for two (2) feet outside of each rail, in compliance with local municipality criteria or the criteria of the Pennsylvania Department of Transportation.  The Reading, Blue Mountain and Northern Railroad Company, at its sole cost and expense, shall maintain the Marcy Street crossing pavement between the rails and for a distance of at least two (2) feet beyond each outside rail.

25. That, pursuant to Paragraph fourteen of the Order dated May 4, 1970, at Application Docket No. 95397, the Borough of Duryea shall, at its sole cost and expense, repair the roadway approaches by filling in the potholes and rutted areas and maintain the roadway approaches to the March Street crossing to a point two (2) feet outside of the remaining rails.

26. That the Reading, Blue Mountain and Northern Railroad Company, where its tracks cross, at grade, Marcy Street in the Borough of Duryea, Luzerne County at its sole cost and expense, shall maintain the flashing light signals which protect the Marcy Street crossing.  

Hill Street Crossing (Borough of Duryea Street)
27. That, pursuant to the Commission Order dated May 4, 1970 at Application Docket No. 95397, Paragraph No. 23, the Reading, Blue Mountain and Northern Railroad Company, where its tracks cross, at grade, Hill Street in the Borough of Duryea, Luzerne County, at its sole cost and expense, within ninety (90) days of the entry date of this Opinion and Order, shall tighten the west rail, repair or replace the roadway paving adjacent to the rails and the guard timbers which is severely deteriorated with potholes and ruts and restore the area of the highway disturbed by the repairs with bituminous concrete or other suitable material, in the crossing area between the rails and for two (2) feet outside of each rail, in compliance with local municipality criteria or the criteria of the Pennsylvania Department of Transportation.  The Reading, Blue Mountain and Northern Railroad Company, at its sole cost and expense, shall maintain the crossing pavement between the rails and for a distance of at least two (2) feet beyond each outside rail.

28. That, pursuant to Paragraph No. 14 of the Order dated May 4, 1970 at Application Docket No. 95397, the Borough of Duryea shall, at its sole cost and expense, repair the roadway approaches by filling in the potholes and rutted areas and maintain the roadway approaches to the Hill Street crossing to a point two (2) feet outside of the remaining rails.

29. That the Reading, Blue Mountain and Northern Railroad Company, where its tracks cross, at grade, Hill Street in the Borough of Duryea, Luzerne County, at its sole cost and expense, shall maintain the cross buck warning signs which protect the crossing at Hill Street.  








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 27, 2004
ORDER ENTERED:  June 3, 2004



	� 	See Reading Blue Mountain & Northern Railroad Company, No. 357 C.D. 2002 (Pa. Cmwlth Ct. November 4, 2002; unreported) (Reading Blue Mountain & Northern).


�	Portions of this Section of the Opinion and Order are adopted from pages 1�3 of the Recommended Decision without further attribution.


�	The York Avenue crossing involving D&H was not part of the hearing.  Tr. at 17.  This means that the original Complaint included 4 crossings.  However, as seen below, there is another crossing on York Avenue involving RBMN which is a part of this proceeding, and was added with two other additional crossings, making 7 the total number of crossings involved in this proceeding.  


�	The Borough withdrew its reference to a fourth additional crossing at New Street. Tr. at 12.  The ALJ determined in the Recommended Decision that inclusion of these three additional crossings did not violate the RBMN's right to due process.  R.D. at 16-19.  The RBMN has not filed Exceptions or any other pleadings contesting that determination.


	�	[BTS witness Ronald Hull] stated that the roadway and track are in a low area and there is a lot of water that ponds at the crossing and surrounding area.  Tr. at 110. He further opined that the subgrade has failed, the whole crossing needs to be rebuilt, and the approaches are poor due to the subgrade problem and need to be rebuilt. He also stated that if that problem is not corrected, whatever is built on top of it will suffer problems in the future.  Tr. at 114. 


	�	Reading Blue Mountain & Northern, supra, at 6 (emphasis in original). 
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