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HISTORY OF THE PROCEEDING



On August 13, 2003, Randolph King (Complainant) filed a Complaint against Palmerton Telephone Company (PTC or Respondent), alleging, inter alia, that he does not have a choice of local telephone providers, even though the PUC lists other local service providers.  Complainant requests that the PUC take action to let other local providers in his area.

Respondent duly filed an Answer, averring, inter alia, that it does not have authority or control over who serves a particular territory; that the Telecommunications Act of 1996 (Act) established a rural exemption from interconnection for local service providers (LSP) with less than 50,000 access lines; that Respondent has less than 50,000 access lines and is presently exempt from interconnection requirements; that this does not prevent other telecommunications companies from building their own facilities; and that Verizon does not own the lines that serve Complainant.  Respondent further averred that it remains exempt from interconnection under the Act until a competitor challenges the exemption and it is lifted as a result of litigation; and finally that Respondent did not produce the list of local service providers as posted on the PUC website.

A hearing was scheduled to be held on April 19, 2004 and notices thereof were duly served upon the parties.
Thereafter, on March 3, 2004, Respondent, by certified mail to the Public Utility Commission, filed a Motion to Dismiss the Complaint, containing, inter alia, a Notice to Plead and a Certificate of Service indicating service by first class mail upon Complainant on March 3, 2004.  The Motion was received by the Commission on March 8, 2004.  To date, no Answer to the Motion to Dismiss has been filed by Complainant.

In its Motion to Dismiss, Respondent avers, inter alia, that:
.  .  .

3.
Complainant’s residence is located within PTC’s service area and is served by PTC facilities.

4.
No law, in general, prohibits any other local exchange carrier from providing local exchange service within PTC’s service area.

5.
No other local exchange carrier has elected to build the facilities necessary to provide local exchange service within PTC’s service area.

6.
The Telecommunications Act of 1996, 47 USC. 251 (Act) requires local exchange carriers to, inter alia, interconnect with requesting telecommunications providers.  The Act exempts rural telephone companies from this requirement.  47 USC Section 25.  PTC is a rural telephone company providing telephone exchange services to less than 50,000 access lines.]

7.
By order dated January 15, 2003, the PUC recognized PTC’s “rural exemption” from interconnection under the Act but allowed the possibility for interconnection if a competing telecommunications company presented a bona fide request for interconnection.

8.
No telecommunications company has made a bona fide request of PTC for interconnection.

9.
Complainant is not a telecommunications company and does not personally seek interconnection with PTC.

10.
The website complained of by Complainant is not operated or controlled by PTC.

11.
The Complainant seeks a PUC order to let other local service providers into the PTC service area.  No PUC rule prevents other local service providers into the PTC service area as a facilities based provider.  The Act exempts PTC from interconnection requirements until a bona fide request is made and no local service provider has sought interconnection.  Complainant fails to state a claim for which relief can be granted against PTC.

FINDINGS OF FACT



1.
On December 11, 2003, Randolph King filed a formal Complaint against Palmerton Telephone Company concerning his local telephone service.


2.
On or about January 5, 2004, Respondent filed an Answer denying the material averments of the Complaint.


3.
On March 8, 2004, Respondent filed a Motion to Dismiss and served same upon Complainant with a Motion to Plead.



4.
Complainant failed to file an Answer to the Motion to Dismiss.



5.
Respondent is a rural telephone company and provides service to less than 50,000 access lines; and has an exemption from interconnection under the Telecommunications Act of 1996, 47 USC §251.



6.
The Commission has recognized the exemption by Order dated January 15, 2003, but allowed for the possibility for interconnection if a competing telephone company presented a bona fide request for interconnection.



7.
By failing to file an Answer to the Motion to Dismiss, Complainant has admitted, inter alia, (a) that no telecommunications company has made a bona fide request of Respondent for interconnection; (b) that Complainant is not a telephone company and does not personally seek interconnection with Respondent; and (c) that the website complained of by Complainant is not operated or controlled by Respondent.



8.
No other local exchange carrier has elected to build facilities necessary to provide local exchange service within Respondent’s service area.

DISCUSSION



Respondent Palmerton filed its Motion to Dismiss with Notice to Plead on or about March 8, 2004.  The Motion was duly served upon Complainant.  The Commission’s Regulation at 52 Pa. Code §5.61(a) provides as follows:

(a)  Answers to Complaints, petitions and motions shall be filed with the Commission within 20 days after the date of service, unless a different time is prescribed by statute or by the Commission.  (underlining supplied)

The Regulations, at 52 Pa. Code §5.101, provide, inter alia,

(a)  A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the parties and shall be limited to the following:


(1)
A motion questioning the jurisdiction of the Commission

.  .  .


(3)
A motion to dismiss a pleading that is insufficient as to substance, that does not indicate on its face the standing of the party to participate in the proceeding, or that fails to join an indispensable party
(d)  An answer to preliminary motion may be filed within 10 days of date of service.



Under either interpretation of the instant Motion to Dismiss, Complainant was provided with an opportunity to file an Answer to the Motion to Dismiss.  However, no Answer to the Motion has been filed by Complainant.  As the Commission stated in Macko v. PG Energy, Docket No. C-00014632, Opinion and Order entered June 22, 2001, with respect to a Complainant’s failure to respond to a respondent utility’s Motion to Dismiss,

Our review of the record evidence leads us to conclude that the instant Complaint must be dismissed for failure/refusal of the Complainant to prosecute same.  This Commission’s Regulation at 52 Pa. Code §5.61(c) states that it is incumbent upon a complainant to file an Answer to a motion within twenty days of service.  The Complainant failed to answer the Motion to Dismiss filed by the Respondent.  Therefore, consistent with our Regulation, the facts contained in the Motion were deemed admitted by the Complainant.



So too, in the instant matter, Complainant, by failing to respond to Respondent’s Motion to Dismiss, has admitted the facts contained in the Motion to Dismiss, and therefore it can be reasonably concluded that he does not disagree with the dismissal of the Complaint prior to hearing.  Accordingly, inasmuch as Complainant has admitted the facts contained in the Motion to Dismiss, the Complaint should be dismissed.



Moreover, Respondent has accurately referenced the applicable law pertaining to its rural exemption.  Thus, in the matter of Petition of Twenty Rural Incumbent, Local Exchange Carriers, Docket No. P-00971177 (Order entered January 15, 2003), in which Palmerton Telephone Company was one of the Petitioners, the Commission stated, inter alia,

By our action today, we merely allow the possibility for non-facilities based competition in rural areas.  Rural ILECs, such as Petitioners, still maintain TA-96’s protection via the rural exemption, which stands unless modified by this Commission’s order.  Any exemption will remain in effect unless challenged by a bona fide request for interconnection, and until a Commission determination on the evidence presented in support of continued exemption.

 

For all of the foregoing reasons, Respondent’s Motion to Dismiss will be granted; the Complaint will be dismissed; and the telephonic hearing scheduled to be held on April 19, 2004 will be cancelled.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties in this proceeding.


2.
The Commission has the authority to dismiss any Complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.


3.
All of the facts set forth in Respondent’s Motion to Dismiss have been deemed admitted by reason of Complainant’s failure to respond thereto.



4.
Respondent is currently exempt from interconnection requirements under the Telecommunications Act of 1996, 47 USC §251; and the Commission Order dated January 15, 2003 recognized Respondent’s rural exemption.
ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Motion to Dismiss filed by Palmerton Telephone Company is hereby granted.



2.
That the Complaint filed by Randolph King against Palmerton Telephone Company at Docket No. C-20032189 is hereby dismissed without prejudice.


3.
That the telephonic hearing scheduled to be held on April 19, 2004 be cancelled.



4.
That the record at Docket No. C-20032189 be marked closed.

Date:
March 23, 2004



_________________________________








Herbert Smolen







Administrative Law Judge
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