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HISTORY OF THE PROCEEDING


This decision dismisses the formal complaint Lou Marinos (Mr. Marinos) filed against West Penn Power Company (West Penn) on August 18, 2003, for his failure to appear at the hearing and prosecute his complaint.



In his complaint, Mr. Marinos alleges that he cannot afford to pay the bills he receives for residential electric service from West Penn.  He seeks an affordable payment plan.  He previously complained about the same matter to the Commission’s Bureau of Consumer Services (BCS), which issued its determination on August 6, 2003 at BCS Case No. 1168263.   West Penn answered the complaint on September 4, 2003.
By letter dated February 11, 2004, the Commission informed Mr. Marinos and West Penn of the date, time and manner of the hearing to be held in this case.  Additionally, I issued a Prehearing Order on February 19, 2004, reminding them of the date, time and manner of the hearing.  The telephonic hearing was held on March 23, 2004, as previously scheduled.  Due to an unexpected family matter requiring my attendance, ALJ Gesoff presided in my absence.  The effort to contact Mr. Marinos at the time of the hearing was not successful.  After West Penn put on its witness, David Dunlap, Esquire, who represented West Penn, made an oral motion to dismiss the complaint for failure to prosecute.
FINDINGS OF FACT
1. Mr. Marinos resides at 240 Nayano Hollow, Fayette City, Pennsylvania 15438, at which address West Penn provides residential electric service to him.
2. Mr. Marinos owes $4,264.36 on this account which, with the bill for $321.92 due on April 12, 2004, will grow by then to $4,586.28.  Ex. AP-1; Testimony of Ms. Taylor.
3. The regular current monthly budget amount on this account is $164.00.  Testimony of Ms. Taylor.
4. The LIPURP monthly budget amount on this account is $121.56, and if Mr. Marinos returns to the LIPURP program and makes regular payments, West Penn will reduce his arrearage by $5.00 each month.  Testimony of Ms. Taylor. 
5. On August 6, 2003, the BCS determined at BCS Case No. 1168263 that Mr. Marinos should pay a LIPURP catch-up amount of $1,093.86 by August 29, 2003, and beginning with his September bill, to pay the monthly LIPURP amount of $121.56.  Ex. AP-2.
6. Mr. Marinos has made no payments on this account since the BCS issued its determination, and since then West Penn has not received any energy assistance grants to apply to this account.  Ex. AP-1. 
7. Since March 20, 2002, Mr. Marinos has made two payments on this account: $277.68 on October 23, 2002 and $121.74 on July 28, 2003.  Ex. AP-1.
8. The Respondent seeks to have the BCS determination of August 6, 2003 confirmed directing Mr. Marinos to pay the LIPURP amount of his bills each month.  In addition, West Penn requests that Mr. Marinos be directed to pay an amount to make up for the LIPURP payments missed under the BCS determination while this appeal was pending.

DISCUSSION


The Commission satisfied the requirement of affording Mr. Marinos with administrative due process by providing timely notice of the hearing on his complaint and the opportunity to be heard.
  The Commission’s letter of February 11, 2004 and the Prehearing Order of February 19, 2004, each of which informed the parties of the day, date and time of the telephonic hearing in this case, were mailed to Mr. Marinos at the address he provided on the formal complaint form.  Neither has been returned by the United States Postal Service.  Accordingly, it is presumed that Mr. Marinos received both. 

As noted, the attempt to contact Mr. Marinos for the telephonic hearing was not successful.  From 10:00 a.m. to 10:17 a.m. on March 23, 2004, repeated calls were placed to Mr. Marinos at the telephone number listed on his Complaint and on the Notice of the hearing.  Busy signals were received each time.  Upon resumption of the hearing Tammy Taylor, a compliance specialist with West Penn, testified and sponsored three exhibits which were admitted into the record.  No briefs were filed.  The record closed upon conclusion of the hearing. 
Once timely notice of a hearing and the opportunity to be heard have been provided, it is the responsibility of the parties to be present and participate in the hearing.
  When a complainant fails to be present at a scheduled hearing the complaint is to be dismissed with prejudice.
  


Mr. Marinos did not appear for the scheduled hearing and did not respond to a telephone call to the number listed on the hearing notice at the time of the hearing.  Mr. Marinos did not notify me of another telephone number where he could be contacted for the hearing.  Neither myself nor West Penn possessed additional information about how to contact Mr. Marinos for the hearing.  Mr. Marinos had ample opportunity to appear and be heard in this proceeding, but chose not to do so. Mr. Marinos’ due process rights have been fully protected.



Mr. Marinos has waived his opportunity to participate in the hearing provided for him and cannot reopen thereafter any matter accomplished at that hearing.  Also, his failure to appear and participate in the hearing is inimical to the public interest, warranting dismissal of the complaint. 



The Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of any request for relief.  By failing to appear and present any evidence in support of his complaint, Mr. Marinos failed to meet this burden and his complaint must be dismissed with prejudice.



When a formal complaint raising an inability-to-pay issue is dismissed for failure to prosecute, the BCS decision on the informal complaint becomes the operative decision of the Commission.
  Accordingly, I accept the BCS plan directing Mr. Marinos to pay the LIPURP catch-up amount so he can be reinstated into the LIPURP program and thereafter to pay the monthly LIPURP amount of his bills.  Mr. Marinos has made no payments on this account since the BCS issued its determination on August 6, 2003 and West Penn has not received any energy assistance grant to credit to this account.  The balance on this account will be $4,586.28 as of the bill due on April 12, 2004.  The LIPURP catch-up amount is $2,066.34.  This amount consists of the BCS LIPURP catch-up amount of $1,093.86 added to the missed LIPURP payments of $121.56 each month for the eight months from September 2003 through April 2004.  The calculation is $1,093.86 + $972.48 (8 x $121.56) = $2,066.34.   


The Commission has directed that a complainant must pay all missed consumption payments under the BCS decision pending review upon appeal.
  This obligation continues until the Commission enters its Order disposing of a case.
  The order below directs Mr. Marinos to pay West Penn for all missed LIPURP consumption payments under the BCS payment plan within 30 days after entry of the Commission’s Order disposing of this case.



An alternative payment plan must be set forth in case Mr. Marinos does not make the required LIPURP catch up amount.  If he does not do so, Mr. Marinos will be put on West Penn’s regular budget payment plan.  Mr. Marinos’ current monthly budget amount under this plan would be $164.00, in addition to which West Penn wants Mr. Marinos to pay $15.00 per month toward the arrearage on his account.  The order below directs Mr. Marinos to make these payments, plus a catch-up amount representing missed consumption payments, if he is not reinstated into West Penn’s LIPURP program.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. Mr. Marinos’ due process rights have been fully protected in this proceeding.

3. By failing to appear and be heard on this complaint, Mr. Marinos failed to meet his burden of proving that he is entitled to the relief he seeks.

4. The following Order establishing a payment plan for Mr. Marinos to pay the LIPURP monthly amount of his bills or, in the alternative, to pay his regular monthly budget amount and the arrearage owed to West Penn conforms to the law, all applicable regulations and existing precedent of the Commission.
ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Lou Marinos v. West Penn Power Company at Docket No. C-20031005 is dismissed with prejudice.

2. That within 15 days of the entry date of the Final Commission Order, Respondent shall issue a bill to Complainant which represents the missed LIPURP payments resulting from non-compliance with the BCS Decision, and includes the lump sum LIPURP payment of $1,093.86 which had been ordered by the BCS Decision dated August 6, 2003 at BCS Case No. 1168263.
3. That the bill issued in accordance with Ordering Paragraph No. 2 is due and payable by Complainant within 30 days of issuance.
4. That in addition to the payment directed in Ordering Paragraph Nos. 2 and 3, the Complainant shall pay the Respondent the monthly LIPURP amount of his bills as they come due on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Order in this case.
5. That, if Complainant does not comply with Ordering Paragraph Nos. 2 and 3, within 60 days of the entry date of the Final Commission Order, Respondent shall issue a bill to Complainant which represents the missed consumption payments resulting from non-compliance with the BCS Decision dated August 6, 2003 at BCS Case No. 1168263.

6. That the bill issued in accordance with Ordering Paragraph No. 5 is due and payable by Complainant within 30 days of its issuance.
7. That in addition to the payment directed in Ordering Paragraph No. 5, the Complainant shall pay the Respondent the monthly budget amount of his bills as they come due, plus $15.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after receipt of the bill described in Ordering Paragraph No. 5.
8. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

9. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate service to the Complainant pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of this Commission, 52 Pa. Code §§56.1, et seq.

Dated:  March 24, 2004
















Michael A. Nemec







Administrative Law Judge
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