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:
INITIAL DECISION
Before

Wayne L. Weismandel

Administrative Law Judge
HISTORY OF THE PROCEEDING
On January 17, 2003, Gaetano Dianese, individually, and Dianese, Inc. (individually; complainant, collectively; complainants) filed a formal Complaint (Complaint) against, among other entities, Verizon Pennsylvania Inc. (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20039349
.  The gravamen of the Complaint was that respondent was refusing to agree to continue rendering service to complainants
 without receiving payment until such time as complainants’ legal actions against various entities (including the Commonwealth of Pennsylvania) were resolved.

By letter dated January 30, 2003, the Commission’s Secretary notified complainant Gaetano Dianese which of the entities named in the Complaint were properly within the Commission’s jurisdiction and which were not.  The letter also advised that the jurisdictional entities would be served with the Complaint and given twenty days to answer.
On February 20, 2003, respondent filed and served its Answer (Answer).  Respondent’s Answer denied the material averments of the Complaint.
On March 15, 2003, complainants filed their Notice Of Removal/Joinder notifying the Commission that the above-captioned Complaint, among others, was removed to the United States District Court for the Middle District of Pennsylvania.

By letter dated June 9, 2003, the Commission’s Secretary marked the above-captioned case closed because of the removal to the United States District Court for the Middle District of Pennsylvania.

By Order dated August 21, 2003, in Dianese, Inc., et al. v. Commonwealth Of Pennsylvania, No. 3:CV-03-0145, Chief Judge Vanaskie of the United States District Court for the Middle District of Pennsylvania granted motions filed by the Commission and PPL Electric Utilities Corporation to remand the above-captioned Complaint, among others, to the Commission.
By Memorandum dated September 17, 2003, the Commission’s Secretary notified the Office of Administrative Law Judge (OALJ) that the case was being administratively reopened and assigned to OALJ.
By Notice dated October 3, 2003, an Initial Prehearing Conference By Telephone was scheduled for November 3, 2003, and the case was assigned to me.

As is my customary practice, I issued a Telephonic Prehearing Conference Order (Prehearing Conference Order), dated October 6, 2003.  The Prehearing Conference Order advised the parties regarding, among other things, requests for schedule change or continuance procedures, prehearing conference procedures, discovery procedures, attorney representation requirements, and the requirement that the parties keep me advised of the telephone number at which they wished to be contacted.  The Prehearing Conference Order also required the parties to serve Prehearing Conference Memoranda on or before October 27, 2003, and specified the requirements thereof.  Finally, the Prehearing Conference Order reminded the parties of the date and time of the scheduled telephonic prehearing conference.
By letter dated October 8, 2003, respondent advised me that service to complainant Gaetano Dianese’s account [(570) 459-9036] had been suspended for non-payment on October 1, 2003, but would be maintained in a “suspended status” to allow Mr. Dianese’s participation in the Initial Prehearing Conference By Telephone on November 3, 2003.
On October 8, 2003, complainants filed a “Petition For Relief and Motion To Consolidate” (Petition).  The Petition, after acknowledging that complainants had received a letter from a representative of respondent stating that telephone service for the scheduled Initial Prehearing Conference By Telephone would be provided, requested an order directing both respondent and UGI Utilities, Inc. – Gas Division (UGI) to “reinstate” service immediately and for an indeterminate time.
By letter dated October 27, 2003, I advised complainant Gaetano Dianese that, among other things, he would be contacted for the scheduled Initial Prehearing Conference By Telephone at (570) 459-9036
On October 27, 2003, respondent filed its Response to complainants’ Petition.

An Initial Prehearing Conference By Telephone in the above-captioned case, and four others, was held at 10:00 a.m. on Monday, November 3, 2003.  Complainant Gaetano Dianese appeared on his own behalf.  Complainant Dianese, Inc., despite my Prehearing Conference Order, was not represented by an attorney admitted to practice in Pennsylvania.
  Respondent was represented by Janet L. Miller, Esquire.  A consolidated transcript of the five telephonic prehearing conferences containing 46 pages was prepared.
During the course of the Initial Prehearing Conference By Telephone, complainant Gaetano Dianese admitted that his Complaint and that of complainant Dianese, Inc.
 is that respondent will not permit complainants to make no payments on their respective bills for telephone service rendered to them pending the resolution of the various legal actions pending in the Court of Common Pleas of Luzerne County and Federal Courts (including the Eastern District of Pennsylvania, the Middle District of Pennsylvania, and the Third Circuit Court of Appeals).  Tr. 19 -21.  Additionally, complainant Gaetano Dianese admitted that neither he, on the residential account, nor Dianese, Inc., on the commercial accounts, had the present ability or the present intention of paying the outstanding amounts owed to respondent.  Tr. 27, 29.
On November 5, 2003, complainants filed a “Notice of Intent to File Appeal/Exception(s)”.
On November 10, 2003, complainants filed a “Praecipe to Attach”, a “Notice re: Entry Of Appearance”, and a “Response To New Matter filed by Defendant UGI Utilities, Inc.”.

By Hearing Notice dated November 20, 2003, an Initial Hearing was scheduled for 1:00 p.m. on Wednesday, March 17, 2004, in Hearing Room Number 2, Commonwealth Keystone Building, Harrisburg, Pennsylvania.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated November 24, 2003.  The Prehearing Order advised the parties with respect to Commission procedure, advised the complainant of the responsibility of bearing the burden of proof, advised the parties about proposed exhibits for introduction at the hearing, advised the parties about Commission subpoena and discovery procedures, and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the hearing.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing.

The Initial Hearing convened as scheduled on March 17, 2004.  Respondent was represented by Janet L. Miller, Esquire, accompanied by a potential witness.  Complainant was not present when the hearing convened.  A recess of approximately twenty minutes was taken to allow for complainant’s late arrival.  During the recess I confirmed with the OALJ that neither complainant nor anyone acting on his behalf had contacted the office to indicate that complainant was delayed.  At 1:20 p.m. the hearing re-convened.  Complainant was still not present.  Respondent introduced into evidence three exhibits (Verizon Exhibits 1, 2, and 3).  Respondent also moved that the Complaint be dismissed and the motion was granted.
FINDINGS OF FACT

1.
On January 17, 2003, complainants filed a Complaint against respondent, among other entities, with the Commission.

2.
The Complaint against respondent was assigned Docket Number C-20039349.
3.
The gravamen of the Complaint was that respondent was refusing to agree to continue rendering service to complainants without receiving payment until such time as complainants’ legal actions against various entities (including the Commonwealth of Pennsylvania) were resolved.

4.
Complainant Gaetano Dianese received residential telephone service from respondent at 100 Taft Street, Hazelton, PA 18201, under account number (570) 459-9036, until November 19, 2003.

5.
Complainant Dianese, Inc. received business telephone service from respondent under account numbers (570) 454-4608 and (570) 453-1062.  Account number (570) 454-4608 was terminated on February 21, 2003, and account number (570) 453-1062 was terminated on March 27, 2003.
6.
Complainant Gaetano Dianese’s final balance with respondent on account number (570) 459-9036 is $386.74.
7.
Complainant Dianese, Inc.’s final balance with respondent on account number (570) 454-4608 is $1,707.23 and on account number (570) 453-1062 is $310.19.
8.
An Initial Hearing on complainant’s Complaint was scheduled for March 17, 2004, at 1:00 p.m., with all parties given notice thereof.

9.
Complainants were given notice of the Initial Hearing by the Hearing Notice dated November 20, 2003, and by the Prehearing Order dated November 24, 2003, neither of which were returned by the United States Postal Service.
10.
Respondent appeared for the hearing at the scheduled time by legal counsel and one potential witness and was prepared to proceed.

11.
Complainants failed to appear for the scheduled hearing.

12.
Complainants did not settle nor withdraw the Complaint nor obtain a continuance prior to the scheduled hearing.

13.
Complainants are no longer customers of respondent.

DISCUSSION
As the proponents of a rule or order, complainants have the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 PA PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 110 (1982).

All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 PA PUC 463 (1988), Thomas P. O’Toole v. The Bell Telephone Co. of Pennsylvania, Docket Number C-923964, Initial Decision of Administrative Law Judge Michael C. Schnierle dated June 16, 1992, Final Order entered August 20, 1992.

By not appearing for the scheduled hearing, complainants obviously failed to bear their burden of proof.  Consequently, the Complaint must be dismissed.

Complainants are no longer customers of respondent, so that there is no threat to continuation of service and no challenge to the rates, services and facilities of respondent presented here.  Therefore, it would be inappropriate to establish a payment schedule.  See, Leann V. Harris v. Metropolitan Edison Company, Docket Number C-00970101, Opinion And Order adopted July 10, 1997, entered August 8, 1997; Enid Rivera v. Pennsylvania Power and Light Company, Docket Number Z-00332295, Opinion And Order adopted July 10, 1997, entered August 8, 1997.

Due to the waste of both Commission’s and respondent’s time, money, and energy occasioned by complainants’ failure to appear at a hearing of which they had notice
, the dismissal will be with prejudice.  Martin W. Jefferson v. UGI Utilities, Inc., Docket Number Z-00269892, Opinion and Order adopted October 26, 1995, entered December 26, 1995.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainants.

3.
Notice properly mailed to a party’s last known address and not returned by the post office is presumed to have been received.

4.
By failing to appear at the scheduled hearing and failing to present any evidence, complainants have failed to satisfy their burden of proof.

5.
When a complainant is no longer a customer of the respondent utility, so that there is no threat to continuation of service and no challenge to the rates, services and facilities of the respondent utility, it would be inappropriate to establish a payment schedule when the Complaint is dismissed.

6.
Failure by a complainant to appear for a scheduled hearing of which the complainant had notice warrants dismissal of the Complaint with prejudice.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Gaetano Dianese, individually, and Dianese, Inc. against Verizon Pennsylvania Inc. at Docket Number C-20039349 is dismissed, with prejudice.
2.
That the record at Docket Number C-20039349 be marked closed.

Date: March 26, 2004



















Wayne L. Weismandel









Administrative Law Judge

�	The filed document, styled “Formal Complaint”, named as respondents a mix of Commission regulated public utilities and various other entities not regulated by the Commission.  To the extent the document constituted a formal complaint against Verizon Pennsylvania Inc. it was separately docketed at Docket Number C-20039349.


�	It was eventually established that complainant Gaetano Dianese had a residential account in his name with respondent for service rendered at 100 Taft Street, Hazelton, PA 18201, and that complainant Dianese, Inc. had two commercial accounts in its name with respondent for service rendered at RR 04, Box 4151, Hazelton, PA 18201.


�	Gaetano Dianese is not an attorney.  Tr. 8.  Gaetano Dianese attempts to represent Dianese, Inc. by virtue of a power-of-attorney.  This is not a legitimate purpose of a power-of-attorney and does not excuse violation of the statute prohibiting the unauthorized practice of law.  See, Kohlman v. Western Pennsylvania Hospital, 438 Pa.Super. 352, 652 A.2d 849 (1994), appeal denied, 541 Pa. 640, 663 A.2d 692 (1995).


�	While not being allowed to engage in the unauthorized practice of law by representing Dianese, Inc., Gaetano Dianese as President of Dianese, Inc. is authorized to speak as a witness on its behalf.


�	Complainant Gaetano Dianese refused to recognize that there are five separate cases pending before the Commission, each with a unique Docket Number, and each involving a separate public utility regulated by the Commission.  Consequently, he continued to file all documents at all Docket Numbers, thereby unduly burdening the Commission’s Secretary’s Bureau and all of the respondent utilities.


�	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Auth. v. Allegheny Cty. Bd. of Property Assessment Appeals and Review, 165 Pa.Commw. 671, 645 A.2d 944 (1994), alloc. den., 539 Pa. 696, 653 A.2d 1234 (1994), Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974), John D. Stewart, Jr. v. Columbia Gas of Pennsylvania, Inc., Docket Number C-00957041, Opinion and Order adopted March 28, 1996, entered May 10, 1996.
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