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HISTORY OF THE PROCEEDINGS


On January 22, 2003, ALLTEL Pennsylvania, Inc. (ALLTEL) filed a formal complaint which alleged that Verizon Pennsylvania Inc. (Verizon) had a duty under the IntraLATA Toll Originating Responsibility Plan (ITORP) to pay ALLTEL for local telephone calls which were originated by customers of Cellco Partnership d/b/a Verizon Wireless (Wireless) and were conducted through a Verizon tandem switch to customers of ALLTEL on whose network the calls were terminated.


On February 13, 2003, Verizon filed an answer which denied owing payment to ALLTEL and which alleged that ALLTEL's payment dispute was with Wireless rather than Verizon.  Also on February 13, 2003, Verizon filed a motion to join Wireless as an indispensable party whose rights would be affected by the disposition of the case at Docket No. C-20039321.


On February 25, 2003, ALLTEL filed an answer opposing Verizon's proposed joinder of Wireless.  On February 26, 2003, Wireless filed an answer and new matter which generally supported Verizon's allegations in response to ALLTEL's complaint and which agreed to submit to the jurisdiction of the Pennsylvania Public Utility Commission (Commission) "for the sole purpose of interpreting [Wireless's] interconnection agreement with ALLTEL to provide a resolution to this matter" (Wireless Answer to Verizon Motion, ¶10 at 3).



On April 14, 2003, ALLTEL filed a motion to compel which asked that Verizon be directed to immediately pay ALLTEL the money which was the subject of ALLTEL's complaint.  On April 22, 2003, Verizon filed an answer in opposition to ALLTEL's motion.


On April 17, 2003, Wireless filed a motion for pro hac vice admission of legal counsel. 


On April 22, 2003, ALLTEL, Verizon and Wireless participated in a prehearing conference held before me in Harrisburg.  Discussions about the parties' motions and other matters ensued.  Verizon's motion to join Wireless and Wireless's motion for admission of counsel were granted.  ALLTEL's motion to compel payment from Verizon pending a ruling on the overall merits of the entire case was denied.  A 47-page transcript was produced.



By an order dated April 25, 2003, the case caption was amended to include Wireless as an additional respondent.  An April 25, 2003 Omnibus Order on Motions, Litigation Timetable and Production of Evidence commemorated the discussions, rulings and agreements reached during the conference.  Pursuant to the April 25 order and discussions at the April 22 conference, the parties submitted a May 30, 2003 stipulation and a June 3, 2003 supplemental stipulation about certain documents underlying their respective positions in the case.


On May 19, 2003, Wireless responded to ALLTEL's complaint by filing an answer with new matter and a counterclaim which alleged that ALLTEL had not billed Wireless for terminating Wireless's local telecommunications traffic on ALLTEL's network and that ALLTEL was obligated to pay reciprocal compensation to Wireless for terminating ALLTEL's local telecommunications traffic on Wireless's network.



On May 30, 2003, ALLTEL filed a reply to Wireless's new matter and "motion to dismiss, or in the alternative, reply to counterclaim" of Wireless.  On June 5, 2003, Wireless filed an answer to ALLTEL's motion and "a reply to new matter to counterclaim."  


ALLTEL, Verizon and Wireless submitted prefiled testimony and stipulations regarding the authenticity of various documents.  On June 5, 2003, a hearing was conducted to allow cross-examination of witnesses' prefiled testimony and submission of oral surrebuttal and rejoinder testimony.  ALLTEL's motion to dismiss was discussed at the hearing, and I specifically reserved a ruling on the motion pending the disposition of ALLTEL's complaint because factual and legal issues raised by the motion overlapped those raised by the complaint.  A 165-page transcript resulted.


On June 11, 2003, an order was issued to set revised briefing deadlines, memorialize June 5 hearing discussions about ALLTEL's motion to dismiss, and remind parties of their opportunity for commenting on three Wireless exhibits (Exhibits J, K and L).  By an order dated June 26, 2003, Wireless's Exhibits J, K and L were admitted into evidence given the absence of any objection to their inclusion in the record.  By an order dated June 27, 2003, the parties were informed that no additional evidence would be admitted.



ALLTEL, Verizon and Wireless each timely submitted a main brief and a reply brief.  The record in the case closed on July 31, 2003 when the parties' reply briefs were submitted.
DISCUSSION


All parties agree that, since April of 2002 (i.e., the billing period from March 23, 2002 to April 22, 2002), ALLTEL has not been paid for its termination of local traffic which originated on Wireless's network and was conducted through a Verizon tandem switch to ALLTEL's network (ALLTEL Main Brief at 5-6 and 14; Verizon Main Brief at 13; Wireless Main Brief at 4-6; Wireless Exhibit D).  Similarly, it is undisputed that Wireless has not been paid for its termination of local traffic which originated on ALLTEL's network and was conducted through a Verizon tandem switch to Wireless's network (ALLTEL Main Brief at 6; Wireless Main Brief at 6 and 31).


The determination of the owed amount of compensation and responsible payor requires the interpretation of several two-party contracts:  (1) a January 1, 1986 ALLTEL‑Verizon Telecommunications Services and Facilities Agreement (TSFA) which was amended January 1, 1991 by the addition of Exhibit G to Appendix 2 of the TSFA (Exhibit G); (2) a September 17, 1997 ALLTEL-360° Communications Company interconnection agreement captioned Landline/CMRS
 Transport and Termination Agreement (TTA) which was amended on March 12, 2002 (Amendment 1) by the substitution of Wireless for 360° Communications Company and the addition of Wireless's federal CMRS licenses as Attachment A to the TTA; and (3) a March 26, 1997 Verizon-Wireless Interconnection Agreement for Broadband Commercial Mobile Radio Service under Sections 251 and 252 of the Telecommunications Act of 1996 (IA).  By stipulation of the three parties, copies of the TSFA with Exhibit G, the TTA with Amendment 1, and the IA were jointly presented and made part of the evidence in the case at Docket No. C-20039321.
I.
VERIZON'S DUTY TO ALLTEL


As the complainant, ALLTEL has the burden of proving, by a preponderance of the evidence, its complaint allegations and entitlement to the relief requested in its complaint.  Rush v. Pennsylvania-American Water Co., 75 Pa. PUC 49 (1991); 66 Pa. C.S. §332(a).  For ALLTEL's termination of local traffic which originated on Wireless's network and was routed to ALLTEL's network through a Verizon tandem, ALLTEL claims that Verizon owes ALLTEL $1,865,695.00 for the period from March 23, 2002 to April 30, 2003 and an additional amount of about $150,000.00 for each month since April 30, 2003 (Tr. 83; ALLTEL Statement 1 at 3; ALLTEL Main Brief at 5-6 and 17).
  Citing Exhibit G of the ALLTEL-Verizon TSFA, ALLTEL claims "the monies that are the subject of its Complaint are due and owing to ALLTEL by Verizon PA pursuant to the ITORP settlement process for indirect wireless traffic delivered to ALLTEL through a Verizon PA tandem" (ALLTEL Main Brief at 2).



Exhibit G took effect on January 1, 1991 and states in Section II that
A.
[Verizon] will:


1.
Record at its tandem switching office all calls 


originated by Cellular Carrier with Type 2 



Interconnection to a [Verizon] tandem office . . . .


. . . .


4.
Process applicable intraLATA usage data through 


the ITORP mechanized system.


5.
Bill the Cellular Carrier in accordance with the 


provisions of the Interconnection Agreement 


between Cellular Carrier and the tandem owning 


Local Exchange Carrier as described in 



Attachments 1, 2, 3 and 4.


6.
Act as a clearing house to prepare and remit to 


[ALLTEL] revenue billed to Cellular Carriers.  


Revenue will be shown on a quarterly compensation 

financial statement containing data on revenues, and 

the net amount due from all Cellular Carriers to 


[ALLTEL].

In addition, Section III of Exhibit G declares that ALLTEL "will compensate [Verizon] for services rendered in the provision of Cellular billing on a quarterly basis."
A.
Payment Duty


According to ALLTEL, Exhibit G obligates Verizon to pay intrastate access charges to "ALLTEL for the exchange access services that [ALLTEL] performs in connection with the wireless traffic Verizon PA transports over the ITORP joint-use toll trunks to ALLTEL for termination" (ALLTEL Main Brief at 12 (footnote deleted)) "[b]ecause the wireless traffic is carried over ITORP trunks mixed with intraLATA toll traffic" (ALLTEL Main Brief at 15-16).


Verizon and Wireless retort that Exhibit G imposes a duty on Verizon to record and bill "for cellular traffic that transits a Verizon PA tandem and terminates on ALLTEL's network" but does not obligate Verizon to pay ALLTEL for the termination of Wireless's local  (i.e., intraMTA) traffic
 on ALLTEL's network (Verizon Main Brief at 11-14).  I agree that Exhibit G does not make Verizon independently liable to ALLTEL for the payment of charges resulting from ALLTEL's termination of Wireless's local traffic.


Paragraph 6 in Section II.A of Exhibit G explicitly designates Verizon as a clearinghouse —not a guarantor or surety— for payment that Wireless owes to ALLTEL (Verizon Main Brief at 13 and 16; Wireless Statement 1 at 9).  A clearinghouse settles outstanding payment balances between entities.  W. Statsky, West's Legal Thesaurus/Dictionary 139 (1985); Black's Law Dictionary 228 (5th ed. 1979).  Verizon's role as a clearinghouse is described in Paragraph 6 as the preparation of quarterly compensation financial statements showing both the net amount owed by Wireless to ALLTEL and the revenue paid by Wireless (Verizon Main Brief at 13 and 16).


Moreover, in performing transit service by routing Wireless's local traffic through a Verizon tandem switch to ALLTEL's network, Verizon operates as a LEC
 with "no relationship to the originating or terminating end users involved in the IntraMTA traffic exchanged between ALLTEL and Verizon Wireless" (Wireless Statement 1 at 5-6; accord Verizon Main Brief at 13 and 16).  Verizon's performance of transit services does not convert the traffic terminated on ALLTEL's network from Wireless's traffic to Verizon's traffic.  The local traffic which originates on Wireless's network and which is routed through a Verizon tandem to ALLTEL's network for termination remains Wireless's traffic despite the transit service provided by Verizon through its tandem.  Consequently, Verizon does not have a duty to pay ALLTEL for the termination of Wireless's traffic which has been routed through Verizon's tandem.
B.
Billing Duty


ALLTEL argues that Verizon erroneously stopped billing Wireless in April of 2002 by disregarding the billing language of Exhibit G (ALLTEL Main Brief at 15-18).  ALLTEL contends that Exhibit G imposes a duty on Verizon to record and bill CMRS traffic "[b]ecause the wireless traffic is carried over ITORP trunks mixed with intraLATA toll traffic, [and] Verizon PA [is] the tandem owning LEC and entity responsible for recording traffic under ITORP" (ALLTEL Main Brief at 15-16; see Exhibit G, Section II.A Paragraphs 1 and 5 and Section III).



Verizon admits that, in April of 2002, it ceased sending bills to Wireless on ALLTEL's behalf (Verizon Main Brief at 16-17; accord ALLTEL Main Brief at 14; Wireless Main Brief at 4-5).  Citing the Verizon-Wireless IA, Verizon and Wireless maintain that Verizon properly ended its billing of Wireless (Verizon Main Brief at 16-17; Wireless Main Brief at 4-5).


I conclude that Verizon properly stopped billing Wireless for ALLTEL's termination of local traffic which originated on Wireless's network and was routed to ALLTEL's network through a Verizon tandem (i.e., indirect local traffic).


On March 26, 1997, Verizon and 360° Communications Company (360°) entered into an IA (see Verizon Statement 1 at 6).  As the successor in interest to 360°, Wireless replaced 360° as a party to the IA (Verizon Statement 1 at 6-7).  Section 6.1.1 of the IA states that Wireless "shall exercise all reasonable efforts to enter into a reciprocal local traffic exchange arrangement . . . with any . . . LEC to which it sends, or from which it receives, Local Traffic[
] that transits [Verizon] facilities."
  Additionally, Section 6.1.1 declares that, if Wireless fails "to provide written notification" to Verizon of a reciprocal local traffic exchange arrangement between Wireless and a LEC, Verizon will charge Wireless, inter alia, any costs requested by the terminating LEC to which Wireless sends local traffic that transits Verizon facilities.


On April 15, 2002, Wireless notified Verizon that it had entered into a reciprocal local traffic exchange arrangement with ALLTEL (i.e., the TTA as amended on March 12, 2002) and that, beginning with the "month of April 2002 (March 23, 2002 through April 22, 2002 billing period),"
 the ALLTEL-Wireless TTA superseded any prior billing and compensation arrangements for the exchange of indirect local traffic between Wireless and ALLTEL (see Wireless Statement 1 at 16-18; Wireless Exhibit D; Verizon Main Brief at 13).  Therefore, Verizon acted in conformity with the Verizon-Wireless IA by ceasing to bill Wireless in April of 2002 after receiving Wireless's notification of the amended TTA. 


Moreover, Article IV, Paragraphs 4.5 and 4.2.2 of the ALLTEL-Wireless TTA excuse Verizon from acting as ALLTEL's agent by billing access charges to Wireless under Exhibit G.  Paragraph 4.5 states that ALLTEL and Wireless shall, depending on their ability to record and distinguish indirect local traffic from other traffic, apply either a bill-and-keep arrangement or reciprocal compensation  —not access charges— to their exchange of indirect local traffic (Wireless Statement 1 at 9 and 16; Wireless Exhibits D and E).  Paragraph 4.2.2 states that ALLTEL —not Verizon— shall bill Wireless if Wireless owes payment to ALLTEL.  "[A] party is discharged from performing a duty under a contract [such as the TSFA and its Exhibit G] . . . where his principal purpose is 'substantially' frustrated by the occurrence of a supervening event" such as the ALLTEL-Wireless TTA.  Haas v. Pittsburgh National Bank, 495 F. Supp. 815, 819 (W.D. Pa. 1980).

II.
WIRELESS'S DUTY TO ALLTEL


ALLTEL filed its complaint solely against Verizon and opposed Verizon's motion to join Wireless.  After Wireless was joined as an additional respondent, ALLTEL continued principally to focus its arguments on Verizon's obligations to ALLTEL (ALLTEL Main Brief at 5).  Nevertheless, Verizon and Wireless have recognized, and I concur, that the resolution of ALLTEL's complaint necessarily involves a discussion of Wireless's obligations to ALLTEL for indirect local traffic.



ALLTEL and Wireless's predecessor in interest, 360°, entered into an interconnection agreement (i.e., the TTA) which became effective on September 17, 1997 (Wireless Statement 1 at 15; TTA at 1).  The TTA contained provisions governing telecommunications traffic exchanged by direct interconnection of the networks of ALLTEL and 360° (Article IV, Paragraph 4.4 of the TTA) and by indirect interconnection of the networks of ALLTEL and 360° through the tandem of a third LEC (Article IV, Paragraph 4.5 of the TTA; accord Wireless Statement 1 at 20).  The point of interconnection (POI)
 between ALLTEL and 360° for the exchange of traffic by a direct network interconnection was specified in Appendix A of the TTA as Meadville, Pennsylvania, and "a direct network interconnection trunk cover[ed] the majority of the traffic flowing between" ALLTEL and 360° (Wireless Statement 1 at 17).


On March 12, 2002, the TTA was amended to include Wireless as the successor in interest to 360° through an assignment of the TTA to Wireless and to add Wireless's CMRS licenses as Attachment A to the TTA (Wireless Statement 1 at 15; TTA Amendment 1 at 1).  The additional Wireless CMRS licenses encompassed "the former Bell Atlantic Mobile markets and licenses" which before the March 12 amendment "were billed through ITORP because an interconnection contract had not been negotiated to cover the exchange of this traffic" (Wireless Statement 1 at 17; Wireless Main Brief at 12-14 and 16).  Thus, as modified by the March 12 amendment, the TTA included local traffic exchanged between Wireless and ALLTEL by indirect network interconnection through the tandem of a third LEC, namely, Verizon (Wireless Statement 1 at 17-18; Wireless Main Brief at 16).  By a letter dated April 15, 2002, Wireless notified Verizon to stop billing under Exhibit G of the TSFA because Exhibit G had been supplanted by a Wireless-ALLTEL interconnection agreement (i.e., the TTA) which addressed ALLTEL's termination of local Wireless traffic routed through a Verizon tandem (Wireless Statement 1 at 16; Wireless Exhibit D).  By a copy of its April 15, 2002 letter and an April 15, 2002 e‑mail, Wireless also notified ALLTEL that Exhibit G no longer applied to ALLTEL's termination of local Wireless traffic routed through a Verizon tandem (Wireless Statement 1 at 16; Wireless Exhibits D and E).


By a letter dated August 27, 2002, ALLTEL notified Wireless that ALLTEL was terminating the TTA effective September 26, 2002 pursuant to Article III, Paragraph 3.2.1 of the TTA and that ALLTEL was "requesting that Verizon Wireless appoint a representative to begin contract negotiations with [ALLTEL] on a new agreement" (Wireless Statement 1 at 16; Wireless Exhibit F).  By a letter dated January 14, 2003, Wireless informed ALLTEL that its notice of termination was untimely for the six-month term of the TTA ending September 17, 2002 because the notice was issued less than 30 days before the September 17, 2002 end of the term (Wireless Statement 1 at 16-17; Wireless Exhibit G).  However, Wireless acknowledged in its January 14, 2003 letter that ALLTEL's August 27, 2002 notice of termination was timely for the subsequent six‑month term of the TTA ending March 17, 2003 because the notice was issued more than 30 days in advance of the March 17, 2003 end of that term.  Id.


Article III, Paragraph 3.2.1 of the TTA states that the TTA "shall continue in effect for consecutive six (6) month terms until either Party gives the other Party at least thirty (30) calendar days' written notice of termination, which termination shall be effective at the end of the then-current term."  Because ALLTEL's August 27, 2002 letter did not give Wireless at least 30 calendar days' written notice before the September 17, 2002 end of the then-current term, I conclude that the TTA continued in effect for another six-month term from September 17, 2002 to March 17, 2003 and that ALLTEL's August 27, 2002 letter constituted timely notice of the termination of the TTA on March 17, 2003.  



I now examine what compensation, if any, Wireless owes ALLTEL for terminating local Wireless traffic routed from Wireless's network to ALLTEL's network through a Verizon tandem for the periods from March 23, 2002 to March 17, 2003 and from March 17, 2003 onward.
A.
Compensation from March 23, 2002 to March 17, 2003


On April 15, 2002, Wireless notified Verizon and ALLTEL that, beginning with the month of April 2002 (i.e., the March 23, 2002 to April 22, 2002 billing period), billing should cease under Exhibit G to Appendix 2 of the TSFA because the TTA would thereafter govern the indirect local traffic routed from Wireless to ALLTEL through a Verizon tandem (Wireless Exhibits D and E).  As explained supra, the TTA terminated on March 17, 2003.
  Accordingly, I consider what compensation Wireless should pay for ALLTEL's termination of local Wireless traffic routed to ALLTEL's network through a Verizon tandem during the period from March 23, 2002 to March 17, 2003.



The controlling provision is Article IV, Paragraph 4.5 of the TTA which states in pertinent part:

4.5
Indirect Network Interconnection.  When the Parties interconnect their networks indirectly, via a third LEC's tandem, the Parties agree that until the Parties are technically able to record and distinguish such traffic, the mutual exchange of Local Telecommunications Traffic will be the compensation between the Parties for the transport and termination of this traffic.  However, when the [P]arties are technically able to record and distinguish traffic then compensation shall be in accordance with the terms of this Agreement [(i.e., reciprocal compensation
 pursuant to Paragraph 4.3.3 of the TTA)].


The first paragraph of the preamble to the TTA defines "Party" to mean either ALLTEL or Wireless individually and "Parties" to mean ALLTEL and Wireless collectively.  Additional definitions relevant to understanding Article IV, Paragraph 4.5 of the TTA appear in Article II of the TTA:

2.10
'Interconnection' means the physical connection of separate pieces of equipment, transmission facilities, etc., within, between and among wireline and wireless networks, for the transmission and routing of Local Telecommunications Traffic.

2.16
'Local Telecommunications Traffic' for the purposes of determining compensation under this Agreement means telecommunications traffic originated and terminated between a LEC's end user customer and a CMRS provider's end user customer that, at the beginning of the call, originates and terminates within the same Major Trading Area ('MTA'), as defined in 47 C.F.R. §24.202(a).  The origination point and the termination point on ALLTEL's network shall be the end office serving the calling or called party.  The origination point and the termination point on [Wireless's] network shall be the originating or terminating cell site which services the calling or called party.



Reading together the first sentence of Paragraph 4.5 with Paragraphs 2.10 and 2.16 and the definition of Parties in the preamble to the TTA, I conclude that, if ALLTEL and Wireless —as the Parties to the TTA— are themselves technically unable to record and distinguish intraMTA traffic exchanged between them through a Verizon tandem (i.e., indirect local traffic) from other traffic carried over their networks, the compensation between the Parties for the transport and termination of indirect local traffic will be just the mutual exchange of the indirect local traffic (i.e., bill and keep
) (accord Wireless Main Brief at 10-11).  Thus, ALLTEL shall bill its own customers for calls made to Wireless customers through a Verizon tandem, and Wireless shall bill its own customers for calls made to ALLTEL customers through a Verizon tandem.


My conclusion is consonant with Subsection 251(b)(5) of the Telecommunications Act of 1996 and the Federal Communications Commission (FCC) regulations at 47 C.F.R. §§51.701(b)(2), 51.703, 51.705 and 51.713.
  See In re TSR Wireless, LLC v. U S West Communications, Inc., 15 FCC Rcd 11166 (2000), aff'd sub nom. Qwest Corp. v. Federal Communications Commission, 252 F.3d 462 (D.C. Cir. 2001).  Concomitantly, my conclusion is consistent with Article III, Paragraphs 3.15, 3.26 and 3.31 of the TTA.  Paragraph 3.15 explains that the TTA "shall be governed by and construed in accordance with the Telecommunications Act of 1996 [and] the order of the FCC construing and implementing the Act."  Paragraph 3.26 states that the TTA "shall at all times be subject to changes, rules and regulations of the Federal Communications Commission and/or the applicable state utility regulatory commission to the extent the substance of [the TTA] is or becomes subject to the jurisdiction of such agency."  Paragraph 3.31 provides that the TTA "shall be subject to any and all applicable laws, rules, regulations or guidelines that subsequently may be prescribed by any federal, state or local governmental authority."


My conclusion repudiates Wireless's contention that ALLTEL and Wireless are technically able to record and distinguish the indirect local traffic because "[a]ctual traffic measurements are available from Verizon" (Wireless Statement 1 at 20; see also Tr. 105-06; Wireless Main Brief at 17-18).  I agree with ALLTEL that, inasmuch as Verizon is not identified in the TTA as a Party, Verizon's ability to record and distinguish the subject traffic is irrelevant (ALLTEL Reply Brief at 10) because Paragraph 4.5 of the TTA specifies the bill-and-keep method of compensation "until the Parties are technically able to record and distinguish such traffic."  (Emphasis added.)


My conclusion also rejects contrary interpretations of the TTA offered by ALLTEL.  ALLTEL claims that, in entering into the TTA, it was the intent of ALLTEL and 360° to have access rates apply to indirect traffic and to have Paragraph 4.5 of the TTA mean that ALLTEL and 360° would not directly compensate each other for indirect traffic carried through a third LEC's tandem but, instead, would rely on Verizon to bill 360° for ALLTEL under Exhibit G to Appendix 2 of the TSFA (ALLTEL Reply Brief at 8; ALLTEL Statement 1R at 5‑6).  Furthermore, ALLTEL argues that, "'because the parties contemplated that indirect compensation would continue through ITORP, [Paragraph] 4.5 [of the TTA] provides for the ability to renegotiate the [TTA] rate if ITORP rates change'" (ALLTEL Reply Brief at 8 quoting ALLTEL Statement 1R at 6).  ALLTEL contends that the inclusion of Wireless's additional CMRS licenses in the March 12, 2002 amendment to the TTA simply gave Wireless "the opportunity to expand the application of the $0.012 reciprocal compensation rate to other POIs pursuant to the procedures established in the [TTA]" (ALLTEL Reply Brief at 8) (footnote deleted).   


For the following reasons, I do not accept ALLTEL's interpretations of the TTA.  First, Article III, Paragraph 3.12 of the TTA is an integration clause which provides that the TTA "constitutes the entire agreement of the Parties pertaining to the subject matter" of the TTA and "supersedes all prior agreements . . . concerning such subject matter."  Several clauses in the TTA describe the subject matter of the TTA, and some examples will illustrate.  Article I states that the Parties have entered into the TTA "for purposes of interconnection and the exchange of traffic between their respective end user customers."  Article IV, Paragraph 4.1.1 explains that the TTA "governs the provision of inter‑network facilities (i.e., physical interconnection services and facilities) and the transport and termination of Local Telecommunications Traffic between [the Parties]."  Article IV, Paragraph 4.3.1 discusses the Parties' obligations to "reciprocally terminate Local Telecommunications Traffic originating on each other's networks."  Article IV, Paragraphs 4.2.2, 4.3.3 and 4.5 discuss billing and compensation arrangements between the Parties.  Given that the case at Docket No. C‑20039321 addresses the exchange of indirect local traffic between ALLTEL and Wireless and the compensation due for the termination of exchanged indirect local traffic, the issues in the case at Docket No. C-20039321 fall squarely within the subject matter covered by the TTA and are therefore subject to the TTA's integration clause.  Inasmuch as the TTA does not incorporate by reference the pre‑existing TSFA generally or its Exhibit G specifically, I conclude that the TTA supersedes Exhibit G and applies to dealings between ALLTEL and Wireless for the period from March 23, 2002 to March 17, 2003 (accord Verizon Reply Brief at 15).


Second, Article III, Paragraph 3.33 of the TTA declares that "[t]he failure of either Party to insist upon the performance of any provision of [the TTA], or to exercise any right or privilege granted to it under [the TTA], shall not be construed as a waiver of such provision or any provisions of [the TTA], and the same shall continue in full force and effect."  Thus, I reject ALLTEL's argument that billing and compensation for ALLTEL's termination of Wireless's indirect local traffic should continue under Exhibit G merely because billing and compensation occurred under Exhibit G from the September 17, 1997 effective date of the TTA until Wireless's April 15, 2002 cessation notification to Verizon.  The significant fact is that Verizon billed for ALLTEL under Exhibit G from September 17, 1997 to April 15, 2002 because Verizon was not informed before April 15, 2002 that Exhibit G had been supplanted by the TTA (Verizon Main Brief at 16-17; Verizon Statement 1 at 8).  Only 34 days after becoming a party to the TTA through the March 12, 2002 amendment of the TTA, Wireless notified both Verizon and ALLTEL that indirect local traffic between Wireless and ALLTEL was controlled by the TTA and not by Exhibit G (Wireless Statement 1 at 15; Wireless Exhibit E; TTA Amendment 1 at 1).  The lack of prior notice to Verizon about the TTA is explained by ALLTEL's admissions (1) that it acquired 360º in July of 1998 which was less than a year after ALLTEL had entered into the TTA with 360º and (2) that it terminated only a small amount of indirect local traffic originated on 360º's network while 360º was a Party to the TTA (ALLTEL Main Brief at 5; ALLTEL Reply Brief at 11; ALLTEL Statement 1R at 9).  Accordingly, a course of conduct regarding the exchange of a negligible amount of indirect local traffic before the March 12, 2002 amendment of the TTA does not override (i.e., waive) the TTA's written provisions on compensation and billing for indirect local traffic exchanged between Wireless and ALLTEL from April of 2002 (i.e., the March 23, 2002 to April 22, 2002 billing period) to March 17, 2003.


Third, contrary to ALLTEL's assertion, Article IV, Paragraph 4.3.3 of the TTA does not address "the Exhibit G . . . indirect traffic under which the intermediary LEC, i.e., Verizon PA, charges access rates to the wireless carriers" (ALLTEL Main Brief at 20‑21).


Paragraph 4.3.3 of the TTA states:

4.3.3
Compensation for Exchange of Traffic.  The Parties shall compensate each other for the exchange of Local Telecommunications Traffic . . . .  The volume of Local Telecommunications Traffic that is subject to reciprocal compensation will be determined by multiplying the PLU factor [i.e., Percent Local Usage factor as defined in Article II, Paragraph 2.22 of the TTA] . . . by the total intraLATA traffic exchanged between the Parties.  Traffic which is not subject to reciprocal compensation under this [TTA] shall continue to be charged at the access rates set forth in the applicable tariff or contract.  This includes by way of description and not by way of limitation, interMTA traffic and interstate access 'roaming traffic.'
(Emphases added.)



Paragraph 4.3.3 explicitly contrasts local traffic with non-local traffic.  Paragraph 4.3.3 applies reciprocal compensation to local telecommunications traffic which means intraMTA CMRS traffic pursuant to Article II, Paragraph 2.16 of the TTA.  Accord In re TSR Wireless, LLC, aff'd sub nom. Qwest Corp.  Paragraph 4.3.3 applies access charges, rather than reciprocal compensation, to non-local telecommunications traffic such as interMTA traffic and interstate access roaming traffic.  Therefore, the indirect, intraMTA traffic exchanged between Wireless and ALLTEL is local traffic subject to reciprocal compensation under Paragraph 4.3.3.


Consequently, I hold that, for the period from March 23, 2002 to March 17, 2003, compensation and billing for indirect traffic exchanged between Wireless and ALLTEL is controlled by Article IV, Paragraph 4.5 of the TTA which dictates a bill-and-keep arrangement.
B.
Compensation from March 17, 2003 Onward


On March 17, 2003, the ALLTEL-Wireless TTA terminated.  Accordingly, I consider what compensation Wireless should pay for ALLTEL's termination of local Wireless traffic routed to ALLTEL's network through a Verizon tandem during the interim period from March 17, 2003 until the effective date of Commission-approved, arbitrated rates between ALLTEL and Wireless.



The FCC has promulgated a regulation at 47 C.F.R. §51.715 which governs interim transport and termination pricing in the absence of an existing interconnection agreement with an incumbent LEC like ALLTEL.  Subsection (a) of the regulation states that, upon request from a telecommunications carrier without an interconnection agreement such as Wireless, the incumbent LEC "shall provide transport and termination of telecommunications traffic immediately under an interim arrangement, pending resolution of negotiation or arbitration regarding transport and termination rates and approval of such rates by a state commission under sections 251 and 252 of the [Telecommunications] Act" of 1996.


Subsection (a)(2) of the regulation conditions the interim arrangement upon the carrier's first having requested negotiation with the incumbent LEC.  "Wireless has complied with the provisions of 47 C.F.R. §51.715(a)(2)" by requesting that ALLTEL negotiate transport and termination rates (Wireless Statement 1 at 17). 



Subsection (b) of the regulation states that, upon receipt of a carrier's request to negotiate, "an incumbent LEC must, without unreasonable delay, establish an interim arrangement for transport and termination of telecommunications traffic at symmetrical rates."  
Subsection (b)(3) of the regulation explains three alternative bases for interim rates:


(1) In a state in which the state commission has established transport and termination rates based on forward-looking economic cost studies, an incumbent LEC shall use these state-determined rates as interim transport and termination rates.


(2) In a state in which the state commission has established transport and termination rates consistent with the default price ranges and ceilings described in §51.707, an incumbent LEC shall use these state-determined rates as interim rates.


(3) In a state in which the state commission has neither established transport and termination rates based on forward‑looking economic cost studies nor established transport and termination rates consistent with the default price ranges described in §51.707, an incumbent LEC shall set interim transport and termination rates at the default ceilings for end‑office switching (0.4 cents per minute of use), tandem switching (0.15 cents per minute of use), and transport (as described in §51.707(b)(2)).



None of the parties to the case at Docket No. C-20039321 has introduced into evidence any transport and termination rates which the Commission has established for ALLTEL based on forward‑looking economic cost studies; nor has my research uncovered any such rates for ALLTEL.  Therefore, interim rates cannot be set pursuant to 47 C.F.R. §51.715(b)(1).  Regarding the use of default price ranges and ceilings (proxies), my research has disclosed that the FCC regulations at 47 C.F.R. §§51.513 and 51.707
 have been completely vacated by Iowa Utilities Board v. Federal Communications Commission, 219 F.3d 744 (8th Cir. 2000), aff'd in part as to vacating §§51.513 and 51.707 but, as to other issues, rev'd in part and remanded sub nom. Verizon Communications Inc. v. Federal Communications Commission, 535 U.S. 467 (2002).  Accordingly, interim rates cannot be set pursuant to 47 C.F.R. §51.715(b)(2) or 47 C.F.R. §51.715(b)(3).


I opine that the appropriate interim rates under the circumstances are a bill‑and‑keep arrangement which means that ALLTEL and Wireless shall not charge each other for the termination of indirect local telecommunications traffic exchanged between the two of them (i.e., intraMTA traffic which originated on one of their networks and terminated on the other's network after transiting a Verizon tandem).  47 C.F.R. §51.713.  My opinion rests on an analogy to the FCC regulation at 47 C.F.R. §51.705(a)(3) which permits a state commission to set an incumbent LEC's rates for transport and termination based on a bill‑and‑keep arrangement when the commission is arbitrating an interconnection agreement between an incumbent LEC and another carrier and, as in the case at Docket No. C-20039321, no party has presented evidence to rebut the presumption that "the amount of telecommunications traffic from one network to the other is roughly balanced with the amount of telecommunications traffic flowing in the opposite direction and is expected to remain so."  47 C.F.R. §51.713(c).  My opinion is bolstered by Article IV, Paragraph 4.5 of the now defunct TTA wherein, as already discussed supra, ALLTEL and Wireless had negotiated a bill‑and‑keep arrangement for their exchange of indirect local traffic when they were unable to record and distinguish the indirect local traffic from other traffic carried on their networks.


Consequently, I conclude that, for the period from March 17, 2003 until the effective date of Commission-approved, arbitrated rates between ALLTEL and Wireless, ALLTEL and Wireless shall utilize a bill-and-keep arrangement for their exchange of indirect local traffic.
III.
WIRELESS'S COUNTERCLAIM


Citing Article IV, Paragraphs 4.3.3 and 4.5 of the ALLTEL-Wireless TTA, Wireless's counterclaim seeks ALLTEL's payment of reciprocal compensation for Wireless's termination of indirect local traffic which originated on ALLTEL's network and was routed through a Verizon tandem to Wireless's network.  Specifically, Wireless requests $276,471.77 in payment for Wireless's termination of indirect traffic originated on ALLTEL's network for the period from April of 2002 to March 17, 2003 and "an additional amount for the traffic termination of ALLTEL-originated traffic from March 17, 2003 onward, at the rate of $0.0120 per minute of use" (Wireless Main Brief at 6; see also Wireless Exhibit I).
A.
Counterclaim as Permissible Pleading


As a first basis for dismissing Wireless's counterclaim, ALLTEL asserts that a counterclaim is not a recognized pleading under the Commission regulation at 52 Pa. Code §5.1.  Wireless retorts that a counterclaim conforms to the Commission regulation at 52 Pa. Code §5.62(a) which allows, a respondent, in its answer, to "seek relief against other parties in a proceeding by reason of the presence of common questions of law or fact and [to] set forth in its answer the facts constituting the grounds of complaint, the provisions of the statutes, rules, regulations or orders relied upon, the injury complained of and . . . the relief sought."


For guidance in resolving this pleading issue, I consult the Pennsylvania Rules of Civil Procedure (Pa.R.C.P.) to which the Commission sometimes refers for helpful analogy although the rules are not binding on the Commission.  Pennsylvania Public Utility Commission v. Williams, 53 Pa. PUC 552 (1979).  Pa.R.C.P. No. 232 clarifies that a counterclaim is an independent claim for relief which can survive the withdrawal of the related complaint and be litigated on its own merits.  I am convinced that the Commission regulation at 52 Pa. Code §5.62(a) allows for a respondent's filing of a counterclaim as an independent claim for relief sought from the complainant.  In describing a permissible request for affirmative relief, Subsection 5.62(a) speaks in terms of a respondent's pleading the grounds of the respondent's "complaint," the injury "complained of," and the type of "relief sought" by the respondent.  The pleading described in Subsection 5.62(a) is synonymous with a counterclaim under the rules of civil procedure.


In any event, instead of filing a counterclaim against ALLTEL, Wireless could have filed a separate complaint against ALLTEL pursuant to 52 Pa. Code §§5.21‑.22 and could have requested, pursuant to 52 Pa. Code §5.81, consolidation of its complaint with ALLTEL's complaint for hearing and disposition of common factual and legal questions.  Therefore, even if the regulation at 52 Pa. Code §5.62(a) were deemed not to encompass a counterclaim as a permissible pleading, I conclude that no substantive rights of any party would be adversely affected by permitting Wireless to proceed with its counterclaim rather than compelling Wireless to file a separate complaint and a subsequent motion to consolidate.  52 Pa. Code §1.2(a) and (c).  Moreover, the adjudication of Wireless's counterclaim along with ALLTEL's complaint would promote administrative efficiency and conservation of the parties' resources.  52 Pa. Code §1.2(a).


Accordingly, I deny ALLTEL's motion to dismiss Wireless's counterclaim as an allegedly impermissible pleading.

B.
Commission's Jurisdiction over Wireless


As a second basis for dismissing Wireless's counterclaim, ALLTEL asserts that, insofar as Wireless claims a lack of Commission jurisdiction over Wireless with respect to ALLTEL's complaint, the same lack of Commission jurisdiction over Wireless applies to Wireless's counterclaim against ALLTEL.


As new matter in its answer to ALLTEL's complaint and as part of its counterclaim to ALLTEL's complaint, Wireless avers that the Commission lacks general jurisdiction over Wireless because Wireless is not a "public utility" as defined in the Public Utility Code at 66 Pa. C.S. §102(1)(vi) and 102(2)(iv).  Nevertheless, as new matter in its answer and as part of its counterclaim, Wireless explicitly acknowledges that, in the context of ALLTEL's complaint and Wireless's counterclaim, the Commission has limited jurisdiction over Wireless based on Subsections 252(b) and 252(e) of the Communications Act of 1934, as amended by the Telecommunications Act of 1996, 47 U.S.C. §252(b) and (e), which authorize the Commission to arbitrate disputes involving interconnection agreements.


I agree with Wireless that the Commission has jurisdiction to decide the issues raised by ALLTEL's complaint and Wireless's counterclaim and all three parties' positions concerning same.  Consequently, I deny ALLTEL's motion to dismiss Wireless's counterclaim due to the Commission's purported lack of jurisdiction to decide the counterclaim.
C.
Merits of Counterclaim Denied


Wireless has the burden of proving, by a preponderance of the evidence, the allegations in its counterclaim and its entitlement to the relief requested in its counterclaim.  Rush v. Pennsylvania-American Water Co., 75 Pa. PUC 49 (1991); 66 Pa. C.S. §332(a); see also 52 Pa. Code §5.62(a).


I deny Wireless's counterclaim on its merits to the extent that the counterclaim seeks ALLTEL's payment of reciprocal compensation to Wireless.  As I explained under headings II.A. and II.B supra, the exchange of indirect local traffic between Wireless and ALLTEL was subject to a bill‑and‑keep arrangement under Article IV, Paragraph 4.5 of the TTA from March 23, 2002 to March 17, 2003
 and, under analogous federal law, remains subject to a bill‑and‑keep arrangement during the interim period from the March 17, 2003 termination of the TTA until the effective date of Commission‑approved, arbitrated rates between ALLTEL and Wireless at Docket No. A‑310489F7004.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701; 47 U.S.C. §252(b) and (e); see also 47 C.F.R. §51.715.



2.
Verizon is not obligated under Exhibit G to Appendix 2 of the TSFA to pay ALLTEL for ALLTEL's termination of indirect local traffic which originated on Wireless's network and was routed through a Verizon tandem to ALLTEL's network.



3.
Pursuant to Wireless's having notified Verizon of the ALLTEL-Wireless TTA, Verizon properly stopped billing Wireless in April of 2002 for ALLTEL's termination of indirect local traffic which originated on Wireless's network and was routed through a Verizon tandem to ALLTEL's network.  TTA, Article IV, Paragraph 4.5; see also IA, Section 6.1.1.


4.
The ALLTEL-Wireless TTA terminated on March 17, 2003.  TTA, Article III, Paragraph 3.2.1.



5.
Since at least June 5, 2003, Verizon has had actual notice of the TTA's termination.



6.
If ALLTEL and Wireless are themselves technically incapable of recording and distinguishing intraMTA traffic exchanged between them through a Verizon tandem (i.e., indirect local traffic) from other traffic carried over their networks, ALLTEL and Wireless shall apply the bill‑and‑keep method of compensation to the indirect local traffic exchanged between them.  TTA, Preamble; Article II, Paragraphs 2.10 and 2.16; and Article IV, Paragraph 4.5.



7.
For the period from March 23, 2002 to March 17, 2003, Article IV, Paragraph 4.5 of the ALLTEL‑Wireless TTA superseded Exhibit G to Appendix 2 of the ALLTEL-Verizon TSFA and dictated bill and keep as the compensation applicable to the exchange of indirect local traffic between ALLTEL and Wireless. 


8.
 For the interim period from March 17, 2003 until the effective date of Commission-approved, arbitrated rates between ALLTEL and Wireless at Docket No. A‑310489F7004, a bill-and-keep arrangement is the appropriate compensation applicable to the exchange of indirect local traffic between ALLTEL and Wireless pursuant to 47 C.F.R. §51.713.


9.
ALLTEL did not carry its burden of proving the allegations in its complaint and its entitlement to the relief requested in its complaint.  66 Pa. C.S. §332(a).



10.
Wireless did not carry its burden of proving the allegations in its counterclaim and its entitlement to the relief requested in its counterclaim.  66 Pa. C.S. §332(a).



11.
Wireless's counterclaim is a permissible pleading.  52 Pa. Code §5.62(a).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of ALLTEL Pennsylvania, Inc. at Docket No. C‑20039321 is hereby denied as to both Verizon Pennsylvania Inc. and Cellco Partnership d/b/a Verizon Wireless.


2.
That the counterclaim of Cellco Partnership d/b/a Verizon Wireless 
against ALLTEL Pennsylvania, Inc. at Docket No. C-20039321 is hereby denied.

Date:  March 26, 2004
















Debra Paist








Administrative Law Judge
�	CMRS is the abbreviation for Commercial Mobile Radio Service. 


�	Any argument raised in a party's brief but not addressed in the Initial Decision has been rejected after careful consideration.  See Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 155 Pa. Cmwlth. Ct. 537, 625 A.2d 741 (1993). 


�	The phrase "indirect wireless traffic" refers to the fact that the telecommunications traffic is not routed through a direct interconnection of the facilities of Wireless and ALLTEL but, instead, is routed from the Wireless network to the ALLTEL network through an indirect interconnection consisting of the tandem switch and transport services of another telecommunications carrier, namely, Verizon (Wireless Statement 1 at 5).


�	IntraMTA traffic is CMRS traffic that originates on one carrier's network in a Major Trading Area (MTA) as defined in the Federal Communications Commission's regulation at 47 C.F.R. §24.202(a) and terminates on another carrier's network in the same MTA in which the call originated.  Accord Article II, Paragraph 2.16 of the ALLTEL�Wireless TTA; Section 1.37A of the Verizon-Wireless IA.  The Federal Communications Commission has held that intraMTA CMRS traffic is local traffic.  In re TSR Wireless, LLC v. U S West Communications, Inc., 15 FCC Rcd 11166 (2000), aff'd sub nom. Qwest Corp. v. Federal Communications Commission, 252 F.3d 462 (D.C. Cir. 2001).  


�	LEC is the abbreviation for Local Exchange Carrier.


�	Sections 1.37A, 1.44 and 1.44A of the IA define "Local Traffic" as "IntraMTA Traffic" that originates on one carrier's network in a Major Trading Area (MTA) as defined in 47 C.F.R. §24.102 and terminates on another carrier's network in the same MTA in which the call originated. 


�	Pursuant to Section 1.75 of the IA, "Transit Traffic" is traffic that originates from or terminates at Wireless's network, transits the Verizon network substantially unchanged, and terminates to or originates from a third carrier's network. 


�	(Wireless Exhibit D.) 


�	Article II, Paragraph 2.23 of the TTA declares that "POI" is the abbreviation for Point of Interconnection. 


�	Verizon contends that it continues to act as if the ALLTEL-Wireless TTA is still in effect because Wireless has not sent it written notice of the TTA's termination as required by Section 6.1.1 of the Verizon-Wireless IA (Tr. 106-07; Verizon Main Brief at 21; Verizon Statement 1 at 9-10).  Given the evidence of record presented at the June 5, 2003 hearing in the case at Docket No. C�20039321 as well as Paragraph 29 of Wireless's June 5, 2003 reply to ALLTEL's new matter, I hold that Verizon has had actual notice of the TTA's termination since at least June 5, 2003 and that Verizon's possession of actual notice renders superfluous any requirement for written notice (see Tr. 106-07).


�	"[A] reciprocal compensation arrangement between two carriers is one in which each of the two carriers receives compensation from the other carrier for the transport and termination on each carrier's network facilities of telecommunications traffic that originates on the network facilities of the other carrier."  47 C.F.R. §51.701(e).


�	"Bill-and-keep arrangements are those in which neither of the two interconnecting carriers charges the other for the termination of telecommunications traffic that originates on the other carrier's network."  47 C.F.R. §51.713; accord Article IV, Paragraph 4.5 of the TTA.


�	The regulations at §§51.701(b)(2) and 51.703 discuss a LEC's obligation to establish a reciprocal compensation arrangement for transport and termination of intraMTA traffic exchanged with a CMRS provider.  The regulations at §§51.705 and 51.713 discuss bill-and-keep arrangements as a type of reciprocal compensation.


�	Wireless's petition for arbitration under section 252 of the Telecommunications Act of 1996 to establish an interconnection agreement with ALLTEL is currently before Administrative Law Judge Wayne L. Weismandel at Docket No. A-310489F7004. 


�	The vacated regulation at 47 C.F.R. §51.707 required compliance with proxies in the vacated regulation at 47 C.F.R. §51.513. 


�	One additional matter bears mention.  Insofar as ALLTEL maintains that it "had no §251(b) reciprocal compensation obligations from April 1 to July 10, 2002" because the Commission suspended ALLTEL's 47 U.S.C. §251(b) and (c) interconnection requirements, I reject ALLTEL's position.  Wireless's claim for compensation from April of 2002 to March 17, 2003 is founded on an interconnection agreement —the TTA— which ALLTEL entered into as a signatory party on September 17, 1997 and on the TTA's amendment which ALLTEL entered into as a signatory party on March 12, 2002.  Thus, an ALLTEL-Wireless interconnection agreement with reciprocal compensation provisions already existed and was in effect during the period from April of 2002 to March 17, 2003.  Consequently, any suspension of ALLTEL's obligation to enter into a reciprocal compensation arrangement under 47 U.S.C. §251(b) and (c) did not affect ALLTEL's obligations under the existing ALLTEL-Wireless TTA, as amended.        
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