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Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On April 28, 2003, Cynette Robinson (Complainant) filed a formal complaint (Complaint) against Philadelphia Gas Works (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that: (1) her gas service was terminated in 2001 even though she made the required payments under an agreement with Respondent; and (2) her gas bills are too high when compared to her usage.  Complainant requests that Respondent read her meter and enter into a reasonable payment agreement with her.



On or about July 31, 2003, Respondent filed an Answer to the Complaint.  Respondent avers among other things, that Complainant is enrolled in its Customer Responsibility Program (CRP).  Respondent requests that the Commission rule in its favor.



By Telephone Hearing Notice dated August 15, 2003, this case was assigned to me and a hearing was scheduled for December 9, 2003.  On August 18, 2003, I issued a Prehearing Order that set forth certain procedural rules to be followed in this case.



The telephonic hearing was held as scheduled on December 9, 2003.


Complainant failed to appear by telephone for the hearing.



Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Anne Marie Cromley.  Ms. Cromley is employed by Respondent as a customer review unit officer.  Respondent introduced two (2) exhibits.  PGW Exhibit 1 is an account statement for Complainant.  PGW Exhibit 4
 is a decision of the Commission’s Bureau of Consumer Services (BCS).  Respondent’s exhibits 1 and 4 were admitted into evidence.



The transcribed record consists of 17 pages.  The record closed on January 9, 2004.

FINDINGS OF FACT


1.
Complainant, Cynette Robinson, resides at 3043 North 10th Street, Philadelphia, PA 19133.  (PGW Ex. 1).



2.
Complainant is a residential gas service customer of Respondent.  (PGW Ex. 1).



3.
On March 13, 2003, BCS rendered a decision on Complainant’s informal complaint.  (Tr. 9; PGW Ex. 4).



4.
BCS required Complainant, beginning in March 2003, to pay her current bills plus $100.00 a month toward her arrears, which at the time was $4,538.71.  (Tr. 9; PGW Ex. 4).



5.
Complainant complied with the BCS decision up to July 2003.  (Tr. 9-10).



6.
On December 2, 2003, Complainant applied for enrollment in Respondent’s CRP program and was accepted.  (Tr. 10).



7.
The CRP agreement requires Complainant to make monthly payments of $154.40 plus $3.00 toward her arrears, for a total of $157.40.  (Tr. 10).



8.
Complainant’s CRP payment arrangement is based on her income.  (Tr. 10).



9.
The CRP payment arrangement supercedes the BCS payment schedule.  (Tr. 12).



10.
Complainant’s first payment under the CRP payment arrangement was due in January 2004.  (Tr. 13).



11.
Each month Complainant pays the CRP amount, 1/36th of her outstanding balance is forgiven.  (Tr. 14).



12.
If Complainant makes timely payments over a three (3) year period, all of her outstanding balance at that time will be forgiven by Respondent.  (Tr. 14).



13.
Complainant’s outstanding balance as of November 3, 2003, was $3,761.19.  (Tr. 8-9; PGW Ex. 1 at 6).



14.
Complainant has had an automatic meter reading device installed at her property since January 1, 1996, and all of the meter readings have been actual except for one estimated read on July 8, 1999.  (Tr. 12-13; PGW Ex. 1).

DISCUSSION


When a complaint is dismissed for lack of prosecution, i.e., the complainant fails to appear at a hearing to sustain the complainant’s burden of proof, the determination of the Bureau of Consumer Services (BCS) on the matter becomes the Commission’s decision.  Darling v. Philadelphia Electric Co., Docket No. F-00161139 (Pa. PUC November 16, 1993).  If a complaint is so dismissed, the payment obligations under the BCS determination up to the time of the Commission’s final decision are then considered undisputed amounts and must be included in such final decision.  Claypool v. T. W. Phillips, Docket No. Z-00248730 (Pa. PUC December 22, 1995).  Finally, the dismissal is characterized as a dismissal with prejudice which would prevent the complainant from litigating the matter again.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Pa. PUC December 26, 1995).



Here, Complainant failed to appear by telephone for the hearing.  Therefore, consistent with case law, I must dismiss her Complaint with prejudice.



However, while the above referenced case law provides that the BCS decision is to be adopted, in the present case the BCS payment schedule was superceded by a payment agreement reached under Respondent’s CRP.  The CRP payment agreement (which was entered into by the parties on December 2, 2003 – one week prior to the hearing) requires Complainant to make monthly payments of $154.40 plus $3.00 toward her arrears, for a total of $157.40.  The required monthly payments under the CRP agreement are based on Complainant’s income.  Complainant’s first payment under the CRP agreement was to be made in January 2004.  Therefore, under the circumstances of this case, Complainant is directed to comply with the CRP payment agreement.



As long as Complainant complies with the CRP payment agreement, Respondent shall not suspend or terminate her service except for valid safety or emergency reasons, and Respondent shall not assess late payment or finance charges against Complainant.  If Complainant fails to comply with the CRP payment agreement, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to appear at the hearing, and therefore her Complaint is dismissed with prejudice, for lack of prosecution.  Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered December 26, 1995).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Cynette Robinson v. Philadelphia Gas Works at Docket Number Z-01262007 is dismissed with prejudice.



2.
That Complainant shall comply with the Customer Responsibility Program (CRP) payment agreement she entered into with Respondent on December 2, 2003.   



3.
That as long as Complainant complies with the CRP payment agreement referenced in this order, Respondent is enjoined from suspending or terminating Complainant’s utility service except for valid safety or emergency reasons.



4.
That as long as Complainant complies with the CRP payment agreement referenced in this order, Respondent shall not assess late payment or finance charges against Complainant.



5.
That, if Complainant fails to comply with the CRP payment agreement referenced in this order, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.








_________________________________








Charles E. Rainey, Jr.








Administrative Law Judge

Date:
March 29, 2004
	�	Respondent chose not to introduce the documents it had marked as PGW Exhibits 2 and 3. 
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