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HISTORY OF THE PROCEEDINGS



On July 9, 2003, Vincent O'Neal Shomo filed a formal complaint which alleged overbilling by Metropolitan Edison Company (Met-Ed) for residential electric service from December 12, 2002 through May 10, 2003, during which time Mr. Shomo claimed not to be home "about 70% of the time."


On August 14, 2003, Met-Ed filed an answer and new matter which denied overbilling Mr. Shomo and alleged that it had made actual readings of Mr. Shomo's electric meter each month during the disputed billing period and that Mr. Shomo's electric meter had been tested as operating accurately.  In addition, Met-Ed alleged that, during the disputed billing period from December 12, 2002 to May 11, 2003, Mr. Shomo had been enrolled in its Customer Assistance Program and "was required to pay $42.00 per month regardless of his actual electric usage" and that Mr. Shomo "was removed from the Program on May 11, 2003" for nonpayment.  Met-Ed also alleged that, from May 11, 2000 to December 12, 2002, Mr. Shomo had been on its levelized (budget) billing option and was required to pay, subject to adjustments for changes in his usage, one twelfth of his estimated annual electric usage each month.  Finally, Met-Ed alleged that Mr. Shomo had an overdue balance of $1,731.10 as of August 2003.


By a notice dated December 4, 2003, I was assigned to the case, and the parties were informed that a January 20, 2004 telephonic hearing would be held on Mr. Shomo's complaint.


By a letter dated December 10, 2003, Met-Ed informed Mr. Shomo that it had not yet received his answers to interrogatories (written questions) sent to him on November 13, 2003 and that, if it did not receive his answers by December 17, 2003, Met-Ed would filed a motion to compel his answers.



On December 23, 2003, I sent the parties a Prehearing Order which explained hearing procedures, including the method for seeking a postponement of the hearing date.  By a letter dated December 23, 2003, Met-Ed requested a postponement because its witness would be unavailable on the scheduled hearing date due to a medical procedure.  Met-Ed's request for a continuance of the January 20 hearing was granted, and the hearing was rescheduled to April 6, 2004.


On December 31, 2003, Met-Ed filed a motion (1) to compel Mr. Shomo's answers to interrogatories (written questions) which Met-Ed had sent to Mr. Shomo on November 10, 2003 and (2) for the imposition of sanctions on Mr. Shomo in the event that Mr. Shomo failed to answer the interrogatories which the presiding administrative law judge directed him to answer.  As sanctions, Met-Ed asked that Mr. Shomo be prevented from introducing evidence on the matters raised by the interrogatories which he failed to answer as directed.  Attached to the motion was a notice to plead which, in conformity with the 52 Pa. Code §§5.342(e)(1) and 5.371(b), informed Mr. Shomo that he had five days to oppose the motion by filing an answer with the Pennsylvania Public Utility Commission (Commission).  The certificate of service accompanying the motion shows service of the motion on December 31, 2003.  According to the Commission's computerized docket, Mr. Shomo did not file a response to Met-Ed's motion.



Met-Ed's November 10, 2003 interrogatories asked Mr. Shomo to answer the following questions:

1.
Identify, describe and provide any and all documents demonstrating the number of individuals and their respective ages residing at the residence at your service location . . . during . . . (i) November 1, 2001 to May 8, 2002; (ii) November 1, 2002 to May 9, 2002; and (iii) May 10, 2003 to July 31, 2003.

2.
Identify, describe and provide any and all documents demonstrating the amount of square feet of your Residence.

3.
Identify and describe the type of heat used in the Residence during . . . (i) November 1, 2001 to May 8, 2002; (ii) November 1, 2002 to May 9, 2002; and (iii) May 10, 2003 to July 31, 2003.

4.
Identify and describe the type of air conditioning, if any, used at the Residence and the extent to which air conditioning, if any, was used at the Residence for . . . (i) November 1, 2001 to May 8, 2002; (ii) November 1, 2002 to May 9, 2002; and (iii) May 10, 2003 to July 31, 2003.

5.
Identify and describe all of the major electrical appliance(s), equipment, etc. used at your Residence for . . . (i) November 1, 2001 to May 8, 2002; (ii) November 1, 2002 to May 9, 2002; and (iii) May 10, 2003 to July 31, 2003.  For each appliance, piece of equipment, etc., please provide the . . . manufacturer, make, model, year, general hours of use, the power, amperage and/or kilowatt-hour rating information, and its power consumption rating.

6.
Did you use any 'unusual' electrical equipment at your Residence during the time period November 12, 2002 through May 9, 2003, such as holiday lighting, etc.?

7.
If your response to interrogatory number 6 is 'yes,' please identify and describe the type of electrical appliance/equipment used.

8.
During the time period November 12, 2002 through May 9, 2003, did you have any guests at your Residence?

9.
If your response to interrogatory number 8 is 'yes,' please identify and describe . . . (i) the number of guests and (ii) the time period of their stay at your Residence.

10.
Have you had an electrician review the electrical wiring and/or appliances in your Residence at any time during the period November 12, 2002 through May 9, 2003?

11.
If the response to interrogatory number 10 is 'yes,' please provide the following regarding the electrician:  (i) name; (ii) business address; (iii) date of visit to your Residence; and (iv) his/her findings regarding your Residence.

12.
Identify, describe and provide any and all written reports issued by the electrician identified in response to interrogatory 11.

13.
Identify, describe and provide any and all documents supporting your claim that '. . . for the months from Dec. 02 thru May 03 I wasn't in my house about 70% of the time.  I was in New York.'  Including . . . :


(a)
Where in New York you were staying;


(b)
The purpose for your stay; and


(c)
The names and addresses of individuals who can verify your stay in New York.

14.
Identify and describe any and all issues you intend to raise in the hearing of your Formal Complaint.

15.
Identify and describe all persons, other than expert witnesses, that you may or expect to call as a witness at the hearing of your Formal Complaint, including . . . their name, business address, personal or business affiliation, the subject matter of their expected testimony, and a summary of their proposed testimony.

16.
 Identify and describe the name, address, telephone number, employer and job title of each person you expect to call as an expert witness at the hearing on your Formal Complaint.

17.
For each expert identified in the preceding interrogatory, please identify, describe and provide . . .


(a)
the qualifications of the expert, including . . . the schools attended, dates of attendance, degrees received, work experience, articles published and areas of expertise;


(b)
the substance of the facts and opinions to which the expert is anticipated to testify and the grounds for such opinions;


(c)
whether the facts and opinions to which the expert is expected to testify are contained in any written report . . . or other document.  If so, please identify and describe the present custodian of the report . . . or other document; and


(d)
if the answer to interrogatory [17(c)] is in the affirmative, please provide a copy of the expert's written report . . . or other document.

18.
Identify and describe all documents or other objects you expect to introduce as exhibits at the hearing of your Formal Complaint.  Please provide copies of all identified documents.



After reviewing Met-Ed's interrogatories, I concluded that Mr. Shomo was being asked to provide information on the issues which must be addressed in an overbilling case pursuant to the Commission's decision in Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980), and the Commonwealth Court of Pennsylvania's decision in Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. Ct. 2001).  Reasoning that Met-Ed's interrogatories permissibly sought information very relevant to a resolution of the case, I issued a January 12, 2004 order granting Met-Ed's motion to compel and for sanctions.  52 Pa. Code §§5.321(c) and 5.361.  In my order, I explained that the Commission regulation at 52 Pa. Code §5.341 permits a party to ask an opponent to answer interrogatories concerning the opponent's case and that the Commission regulations at 52 Pa. Code §§5.342(e) and 5.371 allow a party to file a motion to compel or for sanctions if answers are not provided to the party's interrogatories.  I directed Mr. Shomo to answer Met-Ed's interrogatories on or before February 13, 2004 by mailing his answers to Met-Ed's lawyer at the address shown in the parties' list attached to my order.  Moreover, I stated that, if Mr. Shomo failed to timely answer Met-Ed's interrogatories, Mr. Shomo would be prohibited from presenting evidence at hearing on the issues raised in the unanswered Met-Ed interrogatories.  52 Pa. Code §5.372(a)(2) and (c).


On February 25, 2004, Met-Ed filed a motion for summary judgment which was accompanied by a notice to plead showing that Mr. Shomo had twenty days to file an answer from the motion's February 25, 2004 service date which was stated in the certificate of service attached to the motion.  52 Pa. Code §5.102(b)(1).  According to the Commission's computerized docket as of today's date, Mr. Shomo has not filed a response to Met-Ed's motion.


Met-Ed's motion for summary judgment is now before me for disposition.

DISCUSSION


The Commission regulation at 52 Pa. Code §5.102(c)(1) states that a motion for summary judgment may be granted when the parties' pleadings, answers to interrogatories, admissions and supporting affidavits "show that there is no genuine issue as to a material fact and that the moving participant is entitled to a judgment as a matter of law."  In this instance, the parties' pleadings (Mr. Shomo's complaint, Met-Ed's answer and new matter) clearly reveal a disagreement over material facts, namely, whether Mr. Shomo used the amount of electricity for which Met-Ed billed him.  However, Mr. Shomo's noncompliance with my order compelling Mr. Shomo to answer Met‑Ed's interrogatories means that Mr. Shomo is precluded from presenting evidence on the issues raised in the interrogatories.  52 Pa. Code §5.372(a)(2) and (c).


Met-Ed's interrogatories seek information on the occupancy of Mr. Shomo's residence during the disputed billing period (Interrogatory Nos. 1, 8, 9, 13, 15 and 18), Mr. Shomo's reasons for claiming that the electric bills during the disputed billing period were unusually high compared to Mr. Shomo's other Met-Ed bills (Interrogatory Nos. 10, 11, 12 and 14), and the potential of Mr. Shomo's household for electric usage during the disputed billing period (Interrogatory Nos. 2, 3, 4, 5, 6, 7, 13, 16 and 17).  The Commission's Waldron opinion and the Commonwealth Court's Milkie opinion require that a complainant establish a prima facie case of overbilling through evidence which shows that (1) the number of occupants in the complainant's household did not change during the disputed billing period, (2) the disputed bills were abnormally high when compared to the complainant's other bills for service from the same utility, and (3) the potential of the complainant's household for utility usage did not change during the disputed billing period.  Milkie; Waldron.  A complainant must produce credible and competent evidence to "support a finding that the metered usage exceeded the actual usage."  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1220 (Pa. Cmwlth. Ct. 2001); accord Waldron.  "Once it is determined that the complainant has made out [a] prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant."  Milkie, 768 A.2d at 1220; accord Burleson.


Examining Met-Ed's interrogatories in light Mr. Shomo's burden of proof under Waldron and Milkie, I conclude that Mr. Shomo's noncompliance with my order to answer Met‑Ed's interrogatories prohibits Mr. Shomo's presentation of evidence establishing a prima facie case of overbilling under Waldron and Milkie.  Accordingly, Met-Ed is entitled to summary judgment as a matter of law.  E.g., Pennsylvania Public Utility Commission, Bureau of Transportation and Safety v. G. L. Adams Excavating, Inc., A-00114707C0201 (order entered October 3, 2003); Petersen v. AT&T Communications of Pennsylvania, Inc., C-20016558 (order entered July 3, 2002).
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.


2.
A hearing on the complaint at Docket No. C-20030701 is not necessary in the public interest because Mr. Shomo's noncompliance with the order to answer Met-Ed's interrogatories precludes Mr. Shomo from presenting evidence to establish a prima facie case of overbilling.  66 Pa. C.S. §703(b).



3.
Met-Ed is entitled to summary judgment as a matter of law.  52 Pa. Code §5.102(c)(1).

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the motion of Metropolitan Edison Company for summary judgment against Vincent O'Neal Shomo at Docket No. C-20030701 is hereby granted.



2.
That the formal complaint filed by Vincent O'Neal Shomo against Metropolitan Edison Company at Docket No. C-20030701 is hereby denied without a hearing.
Date:  March 30, 2004
















Debra Paist








Administrative Law Judge 
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