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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by Walt Yarnall & Associates (Yarnall) on March 16, 2004, to the Initial Decision Upon Remand (I.D.) issued herein on February 25, 2004, by Administrative Law Judge (ALJ) Fred R. Nene.  On March 24, 2004, the Commission’s Bureau of Transportation and Safety (BTS) filed Reply Exceptions.  





History of Proceeding
On February 5, 2002, BTS filed a Formal Complaint against Yarnall wherein it alleged that on September 13, 2001, Yarnall transported an individual from a point in Allegheny County to a doctor’s appointment at another point in Allegheny County, for compensation, without proper authority from the Commission.  The BTS requested that Yarnall be assessed a civil penalty of $500.00 for the alleged violation.

On March 1, 2002, Yarnall filed an Answer admitting that it had transported an individual to and from a doctor’s office for the purpose of diagnosis and medical treatment.  However, Yarnall denied that such transportation fell under the jurisdiction of the Commission.  Along with its Answer, Yarnall filed a Motion to Dismiss the Complaint.  BTS filed an Answer to said Motion on March 12, 2002.

The matter was assigned to ALJ Nene on December 6, 2002, for a ruling on the Motion to Dismiss.  In an Initial Decision issued on January 28, 2003, the ALJ recommended that Yarnall’s Motion be granted.  Exceptions were filed by BTS on February 14, 2003, and Reply Exceptions were filed by Yarnall on February 27, 2003.

By Opinion and Order dated April 14, 2003, the Commission reversed and remanded the matter to the Office of Administrative Law Judge (OALJ) for such hearings as deemed necessary, culminating in the issuance of an Initial Decision upon Remand.  The matter was assigned to ALJ Nene and scheduled for hearing on September 24, 2003, following extensive discovery procedures. 

The hearing was held as scheduled, and the record consists of a 105-page transcript, and eighteen exhibits introduced by the Parties.  Both Parties filed Main Briefs and BTS filed a Reply Brief.  On February 25, 2004, the ALJ’s Initial Decision was issued, in which he recommended, inter alia, that the Complaint be sustained and that Yarnall be assessed a fine of $500.00.  (I.D. at 7).  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted. 






Discussion


In his Initial Decision, ALJ Nene reached fourteen Findings of Fact (I. D. at 2-4) and also drew four Conclusions of Law (I.D. at 6-7).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. Ct. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


Yarnall contends in its Exceptions that the Commission has no jurisdiction over it because the relevant transportation falls outside the Commission’s purview.  Specifically, Yarnall contends that it was exempt from Commission jurisdiction since it was transporting an injured or ill person for medical purposes, pursuant to Section 102(9) of the Public Utility Code (Code), 66 Pa. C.S. § 102(9).  Additionally, Yarnall claims that the relevant transportation was provided incidental to its business as a private detective.  (Exc. at 2-7).



In response, the BTS argues that the relevant transportation does not fall within the “injured or ill person” exemption established at Section 102(9) of the Code.  Specifically, the Commission has determined that in order to fall within that exemption, the vehicle utilized must contain basic life support equipment, and be staffed with medical attendants.  Additionally, the BTS argues that the relevant transportation was not performed incidental to Yarnall’s alleged private investigative work.  Specifically, the only evidence submitted at hearing establishing payment for services rendered by Yarnall was BTS Exhibit 1, Yarnall’s invoice.  That invoice reflects a $57.00 charge for 2.0 hours travel time, a $22.00 mileage charge for a 40 mile trip, and a $33.00 charge for a 2.0 hour wait time.  There is no charge for any alleged “investigation” or “surveillance.”  (BTS R. Exc. at 2-4).

The salient facts on the record disclose that:

(
Yarnall is a private detective licensed to provide service within the Commonwealth pursuant to the Private Detective Act of 1953; 
(
Yarnall was hired as a private detective, with arrangements being made in advance by QRS Managed Care Services under contract with Highmark Life and Casualty Group; 
(
The purpose of the trip was to provide an individual transportation to an independent medical examination in connection with a pending worker’s compensation claim.  Yarnall was to observe the individual’s actions, ensure that he attended the scheduled appointment, and provide a written report to the insurance company;
(
Yarnall did not provide transportation in a vehicle with metering devices;
(
The record does not provide any information indicating that Yarnall has provided, or intends to provide, call or demand service to any individuals;



Accordingly, the record in this proceeding supports the determination that the transportation was provided in the context of the investigation of a worker’s compensation claim, rather than a service involving transportation for compensation to the public.  The transportation Yarnall provided was clearly incidental to his primary non-transportation business; that is, a licensed private detective.  See Society Carriage Co. v. Pennsylvania Public Utility Commission, 581 A.2d 704 (Pa. Cmwlth. 1990) (“a mere incidental function of an enterprise is insufficient to gain status as a contract carrier under the code”).  Having reached this conclusion, we need not address the arguments regarding the “injured or ill” person exemption.  Accordingly, based upon the facts and circumstances in this Complaint proceeding, we respectfully disagree with the ALJ’s disposition of the Complaint.  Therefore, Yarnall’s Exceptions are granted to the extent consistent with this Opinion and Order.





Conclusion


We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Exceptions filed by Yarnall are meritorious, and, as a result, they will be granted.  Accordingly, the ALJ’s Initial Decision will be reversed, and the instant Complaint will be dismissed; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by Walt Yarnall & Associates to the Initial Decision Upon Remand are granted, consistent with this Opinion and Order.


2.
That the Initial Decision Upon Remand of Administrative Law Judge Fred R. Nene herein, is hereby reversed, consistent with this Opinion and Order.


3.
That the instant Complaint be, and hereby is, dismissed.


4.
That this matter is marked “closed.”







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 10, 2004
ORDER ENTERED:  December 23, 2004
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