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HISTORY OF THE PROCEEDING


On July 23, 2003, Mr. Burke (Complainant or Customer) filed the above captioned case against PECO Energy Company (PECO or Company).  Mr. Burke alleged that PECO had shut off power to his residence during a time of medical necessity and after the bill had been paid in full.  On September 2, 2003, PECO filed an Answer which generally denied his allegations.



By letter notice dated January 13, 2004, the Office of Administrative Law Judge informed the parties that a hearing would be held on April 6, 2004 at 2:00 p.m. by telephone.  In my Prehearing Order, dated January 20, 2004, I set forth certain procedural instructions and noted that the hearing would be held on April 6, 2004, at 2:00 p.m. by telephone.  By letter dated March 26, 2004, counsel for PECO circulated copies of the Company exhibits to Mr. Burke and to me.  The cover letter specified that the exhibits would be used at the hearing on April 6, 2004.



On April 6, 2004, at 2:00 p.m., I dialed the residential telephone number listed in the Complaint.  The call was answered by an answering unit.  At approximately 2:20 p.m. I dialed the number a second time.  The call was answered by an answering unit.  Each time I left a message which explained there was to be a hearing and, if he had a good excuse, he should call me.  No business number was listed on the Complaint.  Mr. Burke did not appear at the hearing.  PECO appeared and was represented counsel who moved to dismiss the Complaint for lack of prosecution.  The motion will be granted below.



The evidence consists of the transcript which was not prepared prior to the preparation of this Decision.  The record was closed on April 6, 2004.  No briefs were filed.

FINDINGS OF FACT


1.
Mr. Burke lives at 491 Stoneglen Street, Collegeville, PA 19426 where he receives residential electric service from PECO.



2.
Mr. Burke received notice of the time and date of the hearing from the Hearing Notice, Prehearing Order and the Company’s cover letter.



3.
The Notice of Hearing and the Prehearing Order were not returned to the Commission’s offices.



4.
Mr. Burke failed to attend the hearing on April 6, 2004.



5.
Mr. Burke provided no explanation for his unexcused absence.

DISCUSSION


Customer's formal Complaint alleged that electric service to his home was shut off during a time when his wife needed electric power to help with her high risk pregnancy.  He also alleged that he had paid the full balance of the bill one day prior to the termination.


As the Complainant seeking affirmative relief from the Commission, Customer has the burden of proving the Complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Public Utility Code, 66 Pa. C.S. §332(a).  His failure to attend the hearing made it impossible for him to carry his burden of proof.


As noted above, Mr. Burke did not appear at the hearing.  My review of the record indicates that he received notice of the hearing from three sources, the Notice of Hearing, the Prehearing Order and PECO’s March 26 cover letter.  Finally, I find that he did not offer any excuse for his absence.  Under these circumstances, I find that the motion to dismiss for failure to prosecute should be granted.  52 Pa. Code §5.245.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  Public Utility Code, 66 Pa. C.S. §701.



2.
As the complainant, Customer had the burden of proof and did not carry it.  66 Pa. C.S. §332(a).



3.
Absent some evidence to the contrary, there is a presumption that notice sent by regular mail to the correct address has been received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584, (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 449 A.2d 658 (1982); Shafer v. A.I.T.S., Inc., 285 Pa. Superior Ct. 490, 428 A.2d 152 (1981); Christie v. Open Pantry Food Marts, Inc. of Delaware Valley, 237 Pa. Superior Ct. 243, 352 A.2d 165 (1975).



4.
If after receiving notice of a hearing the complainant fails to appear, the Complaint may be dismissed for failure to prosecute.  52 Pa. Code §5.245.



5.
PECO has not violated any provision of the Public Utility Code, any Commission order or any Commission regulation.

ORDER


NOW THEREFORE, 


IT IS ORDERED:



1.
That the Motion To Dismiss For Failure To Prosecute by PECO Energy Company against Jeremy M. Burke is hereby granted.



2.
That the formal Complaint filed by Jeremy M. Burke against the PECO Energy Company at Docket No. C-20030834 is hereby denied with prejudice, and the record closed.
DATED:
April 6, 2004
















Louis G. Cocheres








Administrative Law Judge
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