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                 v. 
PECO Energy Company 
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by Rich Howden (Complainant) on February 19, 2004, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia W. Fordham issued on February 12, 2004, in this proceeding.  By Secretarial Letter dated March 23, 2004, PECO Energy Company (Respondent) was informed that the Complainant had not served the Exceptions on it and was provided with a 10-day period within which to file Replies to the Exceptions.  No Replies to the Exceptions have been filed.
History of the Proceeding


On April 14, 2003, the Complainant filed a formal Complaint with this Commission against the Respondent alleging the following:  that he was taken off the budget billing plan without notice; that his budget bills were $224; that his bills were $364, $449 and $365 when he was not on the budget billing plan; and that he is back on the budget plan paying $150 a month.  He requested a credit in the amount of $365.
  I.D. at 1.


The Respondent filed an Answer on May 30, 2003.  In the Answer, the Respondent denied that it removed the Complainant from the budget billing plan without notice.  The Respondent stated that in the Complainant’s January and February bills, he was notified that he would be removed if he failed to pay his balance in full.  The Respondent admitted that the Complainant is being charged a budget bill of $150 at his request.  However, the Respondent averred that the Complainant’s calculated budget bill is actually $228. 



A telephonic Hearing was held in this matter on January 5, 2004, before ALJ Cynthia Williams Fordham.  The Complainant testified in support of the Complaint and sponsored Complainant’s Exhibit 1, a letter dated January 2, 2004, from Mary Jane Autry, President of the Respondent’s Administration Group, to the Complainant.  The Respondent was represented by counsel and presented one witness, Teresa Ferrier, a regulatory assessor for the Respondent.  The Respondent sponsored one exhibit – PECO Exhibit 1, the account statement.  I.D at 1-2.


The record in this case consists of a tape recording and two exhibits.  The ALJ closed the record on January 5, 2004.  As mentioned above, the ALJ issued an Initial Decision which determined that the Complainant had not met his burden of proof with regard to the allegations in the Complaint.  The Complainant filed Exceptions.  No Replies to the Exceptions were filed.
Discussion


The ALJ made 24 Findings of Fact and reached two Conclusions of Law.  The ALJ’s Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless either expressly or by necessary implication they are rejected or modified by this Opinion and Order.  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further dis​cussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pennsylvania v. Penn​sylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has challenged the accuracy and propriety of his gas bills from the Respondent.  Thus, it is clear that he is the party seeking affirmative relief from the Commission and, therefore, he is the party with the burden of proof.  The Pennsylvania Supreme Court has held that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (Pa. Cmwlth. 1950).  


The first issue we will address in the Complainant’s Exceptions is the following.  The Complainant contends that the Respondent affirmed at the Hearing that the Complainant was reinstated into the Respondent’s budget plan only after the Complainant asked for, and received assistance from the Respondent’s Executive Administration Group.  Exc. at 1.


In our review of this issue, we note that Teresa Ferrier, a regulatory assessor for the Respondent, testified that the Complainant was on the budget until March 2003.  Since he missed two budget bills, January 2003 and February 2003, he was removed from the program.  His March 11, 2003 bill was $259.54 (PECO Exh. 1).  The Respondent received a LIHEAP (Low Income Home Energy Assistance Program) grant on March 26, 2003, in the amount of $752 (PECO Exh. 1).  The account statement presented by the Respondent showed that the Complainant was asked to pay a budget amount of $241 on the bills issued in November and December 2002 and January and February 2003 (PECO Exh. 1).  The Complainant did not present documentation to show that he was billed more than that amount in December 2002 and January 2003. 



Ms. Ferrier testified that bill message 52 (BM 52) states that the budget billing will be discontinued if the customer misses two full budget payments.  PECO Exh. 1.  According to the account statement, this message was on the Complainant’s January and February 2003 bills.  He was removed from the budget billing program in March 2003.  PECO Exh. 1.  The evidence in the record demonstrates that the Complainant was reinstated to the program in April 2003.  PECO Exh. 1.  Due to the LIHEAP payment, the Complainant had a credit until the June 10, 2003 bill.  His budget payments were $150.  He was removed from the budget billing program in August 2003.  PECO Exh. 1.  The Respondent agreed to reinstate him in the program by February 2004.


The record evidence demonstrates that the Complainant was properly informed that he was going to be removed from the Respondent’s budget billing program.  Furthermore, the Respondent followed its proper procedures in removing him.  The testimony also shows that the Respondent has agreed to reinstate him in its budget program.  Accordingly, this Exception is denied.  


The second matter which we will address the Complainant’s contention, in his Exceptions, that this proceeding involved an inability to pay issue.  The Complainant argues that the Respondent had a responsibility to discuss and introduce the Complainant to its Customer Assistance Program (CAP), which did not occur until the Hearing.  Exc. at 1.  


Regarding this issue, we note Ms. Ferrier, the Respondent’s witness, testified at the Hearing that a review of the Respondent’s records showed that during a telephone call on January 6, 2003, the Complainant was considered for CAP.  One of the eligibility requirements is that the customer provide evidence of a verifiable income.  Since the Complainant did not provide that information, he was not deemed to be eligible for the program.  This demonstrates that the Respondent did in fact consider the Complainant for its CAP but determined that the Complainant was ineligible because he did not provide evidence of a verifiable income.  From this we conclude that the Respondent properly determined that the Complainant was ineligible for its CAP.  Accordingly, we deny this Exception.


The third issue we will discuss is the Complainant’s assertion that the Respondent failed to contact him to mediate or arbitrate prior to the Hearing.  Exc. at 1. 


In our consideration of this issue, we have reviewed the record as developed in this proceeding and determine that this issue was not raised in the formal Complaint.  Consequently, the Respondent did not have the opportunity to prepare a defense of the allegation in its Answer and at the Hearing.  To address it at this point in the proceeding would be a violation of the Respondent’s right to due process.  For these reasons, this Exception is denied.
Conclusion


We conclude that the Complainant failed to satisfy the requisite burden of proof, as required by Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  Accordingly, we shall deny the Exceptions of the Complainant and adopt the Initial Decision to the extent that it is consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Rich Howden are denied.  


2.
That the Initial Decision of Administrative Law Judge Cynthia W. Fordham is adopted to the extent consistent with this Opinion and Order.


3.
That the Complaint filed by Rich Howden against PECO Energy Company at Docket No. C-20030001 is dismissed.





4.
That this matter is marked “closed.”








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 29, 2004
ORDER ENTERED:  April 29, 2004
	� 	The billing periods in dispute in this Complaint are the following:  December, 2002; and January, 2003.  I.D at 6.
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