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INITIAL DECISION
Before

Michael A. Nemec

Administrative Law Judge

HISTORY OF THE PROCEEDING


The complaint of Ms. Susan Goehring against the Pennsylvania-American Water Company (“PAWC”) was filed on April 11, 2003.  Apparently it was served on PAWC.  However, no answer had been filed as of the date I was assigned the case.  The complaint addresses an agreement between the Connoquenessing Borough Authority (“CBA”) and PAWC, and questions various terms of that agreement, most especially the price of the assets of the CBA.  The complaint also addresses and questions certain actions of the Connoquenessing Borough Council.  Neither the Authority nor the Council has, to my knowledge, been served with the complaint.  Ms. Goehring requested a “local hearing” on the matters raised in her complaint.  Based on my review of the complaint and the file, I issued a prehearing order on October 14, 2003, converting the hearing scheduled for January 4, 2004, into a prehearing conference, directing PAWC to file a responsive pleading, if it had not already done so, and directing both Ms. Goehring and PAWC to notify me of any other parties who should participate in the prehearing conference.


I believed that it was necessary to define who the parties are or should be to this matter.  I also believed that it was necessary to more clearly define just what issues Ms. Goehring sought to raise before this Commission.  It may well be that some or all of the matters are outside the jurisdiction of this Commission to consider.


Under date of October 30, 2003, PAWC filed its answer. The answer alleged that the sale had been at arms length and had been approved by this Commission, following notice and an opportunity for those in opposition to be heard. By letter dated November 3, 2003, counsel for PAWC advised me that the only party respondent could be PAWC as it owns the assets of the Connoquenessing Borough Authority.  Under date of November 14, 2003, PAWC filed its amended answer.  The prehearing conference was held on January 5, 2004, by telephone from Pittsburgh.  Ms. Goehring participated on her own behalf and PAWC was represented by counsel.  The resulting record consists of a twelve-page transcript of the discussion.  The acquisition complained against by Ms. Goehring has been approved by this Commission.  The matters about which she is most concerned are outside the jurisdiction of this Commission.  As a result the complaint is dismissed in the order at the end.  The reasons for the dismissal are set forth in the discussion section that follows.  No briefs were filed.  No testimony or exhibits were placed on the record.

DISCUSSION


Ms. Goehring served as chairperson of the Connoquenessing Borough Authority Board of Directors for 13 years, from 1982 until 1995.  Appointments to the Authority were made by the Connoquenessing Borough Council.  Apparently a public debate was held concerning the sale of the Authority’s assets to PAWC and the Council decided to proceed with the sale.  PAWC’s position is that it was an arms length transaction that has now been completed.


Additionally, on January 28, 2003, PAWC filed an application with this Commission for approval of the transfer, by sale, of the assets of the Connoquenessing Borough Authority (“CBA”) to PAWC.  The application was docketed at A-212285F0111.  The application was served in accordance with the directions of the Secretary of this Commission and a notice placed in the Pennsylvania Bulletin and in the Butler Eagle for two consecutive weeks stating that all protests and petitions to intervene must be filed by March 10, 2003.  No proper protests or petitions to intervene were received.  The application was approved by the Commission by Order entered May 23, 2003.  The Order was subsequently corrected in a manner not germane here by Secretarial letter dated November 4, 2003.  With regard to the proceeding before the Commission, Ms. Goehring’s complaint was late, filed a month after the due date for protests or petitions to intervene.  At the prehearing conference Ms. Goehring stated she was aware of the filing of the application, but was unaware of the deadline for filing a protest or petition.  Tr. 10-11.


From the discussion at the prehearing conference, it appears that Ms. Goehring is most concerned with the actions of the Borough Council and the CBA Board of Directors.  I explained to her that it was my understanding that judicial review of the actions of the Council and the CBA would probably lie in the Court of Common Pleas of Butler County.  I stressed that this Commission would not have authority to review those actions.  Tr. 6-10.  I conclude that as to the matter that was considered by this Commission in the application proceeding, the complaint of Ms. Goehring is untimely and the complaint should be dismissed.

CONCLUSIONS OF LAW


1.
This Commission lacks authority to review the actions of local municipal governments and authorities, with one limited exception where those actions involve the provision of extraterritorial utility service to the public.


2.
This Commission does have authority to regulate the course of a proceeding properly brought before it.  Section 501 of the Public Utility Code, 66 Pa. C.S. §501.


3.
This Commission has established regulations for the provision of notice and the timely filing of protests and petitions to intervene in application proceedings initiated before this Commission.  52 Pa. Code §5.14.
ORDER


THEREFORE,



IT IS ORDERED:


1.
That the complaint of Susan Goehring filed against the Connoquenessing Borough Authority and the Pennsylvania-American Water Company, docketed at C-20030084, is dismissed as being an untimely protest to the application of the Pennsylvania American Water Company application filed at A-212285F0111.


2.
That, to the extent the complaint of Susan Goehring raises issues concerning actions of a municipal government and a municipal authority, it is dismissed as raising questions that are outside of the authority of this Commission to decide.


3.
That the  complaint captioned Susan Goehring v. Pennsylvania-American Water Company, at docket C-20030084, be terminated and the record marked closed.
Date:  April 8, 2004




________________________








Michael A. Nemec







     
Administrative Law Judge
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