BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

The Municipal Authority of the


:
Township of Robinson



:







:


v.





:

C-20030092









:

Pennsylvania-American Water Company

:







:

Western Allegheny County Municipal Authority,
:

Pennsylvania Municipal Authorities Association,
:


Intervenors




:
INITIAL DECISION

Before

Larry Gesoff

Administrative Law Judge

I.
HISTORY OF THE PROCEEDING


On April 15, 2003, the Municipal Authority of the Township of Robinson (the Authority or MATR) filed a complaint and petition for declaratory order.  MATR asks the Commission (i) to void a Water Sales Agreement (the PAWC Agreement) between Pennsylvania-American Water Company (the Company or PAWC) and the West Allegheny County Municipal Authority (WACMA) as an unlawful exercise of Rider DRS-Demand Based Resale Service (Rider DRS), as set forth in PAWC’s tariff; (ii) to declare that any sales by PAWC to WACMA must be priced at PAWC’s Group A Resale Rate; and (iii) to prohibit PAWC from beginning service pursuant to the Agreement and from constructing any facilities regarding such service.



On May 16, 2003, PAWC filed an answer and new matter.  On June 4, 2003, MATR filed a reply to PAWC’s new matter.


By Notice issued June 5, 2003, this matter was assigned to me and scheduled for a telephonic prehearing conference on July 18, 2003.  On June 10, 2003 I issued a prehearing conference order.


On June 16, 2003, the Pennsylvania Municipal Authorities Association (PMAA) filed a motion
 to intervene for the limited purpose of filing an amicus brief.  At the July 18, 2003 prehearing conference, the parties did not object to PMAA’s intervention and counsel for PMAA agreed to file an amicus brief at the conclusion of the hearing, that being the sole purpose for PMAA’s intervention.  Tr. 8.  


On July 18, 2003, I issued a Prehearing Order which, among other things, set a litigation schedule for the proceeding.



On July 14, 2003, WACMA filed a petition to intervene.  On July 24, 2003, MATR filed an answer opposing the petition.  On July 24, 2003, I issued First Interim Order granting the petition.


On January 15, 2004 I issued Second Interim Order granting PMAA’s petition to intervene.



The parties pre-filed written direct testimony, but no rebuttal or surrebuttal testimony.  The testimony and exhibits are summarized in the following table which appears on the following page:

	Party
	Witness
	Statement
	Exhibit

	MATR
	Anthony Thomas Lenze
	MATR Ex. 1; hereinafter MATR Ex. 1(Lenze St.)

	Lenze Ex. 1-9 

	
	Raymond H. Antonelli
	MATR Ex. 2; hereinafter MATR Ex. 2 (Antonelli St.)
	

	
	
	
	Ex. 3-5, 5-A, 6-7, 11, 11-A, 11-B (late filed), 12, 14.

	PAWC
	Bernard J. Grundusky
	PAWC St. 1 (Grundusky)
	PAWC Ex. 1-A, 1-B, 1-C

	
	Steven J. Seidl
	PAWC St. 2 (Seidl)
	

	
	William M. Stoudt, P.E.
	PAWC St. 3 (Stoudt)
	PAWC Ex. 3-A

	WACMA
	Phillip W. Morris, Sr.
	WACMA Ex. 1; hereinafter, WACMA Ex 1 (Morris St.) 
	Morris Ex. 1-4

	
	David G. Nichols
	WACMA Ex. 2; hereinafter, WACMA Ex. 2 (Nichols St.)
	

	
	
	
	




The Commission held a hearing on January 21, 2004.
  Albert J. Zangrilli, Jr., Esquire, John A. Pillar, Esquire, and Kevin J. O’Hare, Esquire, represented MATR.  Thomas P. Gadsden, Esquire, represented PAWC.  John A. Vuono, Esquire, and Susan C. Sindirsano, Esquire, represented WACMA.  The parties agreed to make the complaint and answer part of the record.  Tr. 10.


By letter dated February 4, 2004, PAWC informed me that on February 3, 2004 PAWC began to serve WACMA under the PAWC Agreement because the Pennsylvania Department of Environmental Protection (DEP) had issued water allocation and public water supply permits required by the PAWC Agreement.
   


On February 12, 2004 MATR filed a Petition for Interim Emergency Order (Petition) asking that the sale of water by PAWC to WACMA under the PAWC Agreement be barred until the Commission enters a final order in this proceeding.  On February 17, 2004, PAWC filed an answer to MATR’s Petition.  On February 17, 2004, the Commission held a hearing
 pursuant to Section 3.9 of the Commission’s procedural rules
 which requires that no interim emergency order may be issued until the presiding officer holds a hearing on the merits of the petition within 10 days of receipt of the petition.  By Interim Emergency Order issued February 19, 2004, I denied MATR’s Petition.  Pursuant to 52 Pa. Code §3.10 (relating to Commission review of interim emergency orders), I issued a separate order certifying the question of the denial of the relief MATR requested to the Commission as a material question in the form set forth in 52 Pa. Code §5.305 (relating to interlocutory review of a material question submitted by a presiding officer).  Pursuant to 52 Pa. Code §5.305(c), MATR and PAWC filed briefs addressing the merits of the certified question.  MATR’s brief asked the Commission to leave the ruling in the Interim Emergency Order undisturbed noting (1) that the Interim Emergency Order indicated the case was not ripe for a finding of whether MATR’s right to relief was clear, (2) that Reply Briefs on the merits are due April 2, and (3) that I had indicated to counsel that I would render my decision quickly.  By Order and Opinion entered March 19, 2004 (Ratification Order) the Commission denied MATR’s petition and ratified and adopted the Interim Emergency Order as its action. 


MATR, PAWC, WACMA and PMAA filed Main Briefs on March 8.  MATR, PAWC, WACMA filed Reply Briefs on April 2, 2004.  The record, which consists of the above-mentioned exhibits and a 136-page transcription of the notes of testimony, closed on April 2, 2003.

II.
SUMMARY OF DECISION


As the Commission made clear in its Ratification Order, Rider DRS is to be used to retain load and to attract load.  The four criteria for the application of Rider DRS have been met.  WACMA has purchased water from PAWC since 1957.  WACMA and PAWC entered into a service agreement for a term of more than 10 years and at a daily load factor of not less than 0.75.  WACMA had two viable competitive alternatives to service from PAWC and the intention to select that alternative to the detriment of PAWC and its other customers.  PAWC produced documentary evidence of the existence of a competitive alternative.



Because PAWC properly applied Rider DRS, the 2003 Agreement should not be disturbed and MATR’s complaint should be dismissed.
III.
FINDINGS OF FACT
1. MATR is a municipal authority organized and existing pursuant to the Municipality Authorities Act, 53 Pa. C.S.A. § 5601 et seq., and having its principal offices at 4192 Campbells Run Road, Pittsburgh, Pennsylvania 15205.  Complaint at ¶1; Tr. 9.

2. MATR produces and distributes water for the residents and businesses of the Township of Robinson in Allegheny County, Pennsylvania and supplies water to certain other municipal authorities pursuant to contracts.  Complaint at ¶3; Tr. 9.  It serves about 3,900 residential customers and about 600 commercial customers.  MATR Ex. 1 (Lenze St.) at 10.
3. PAWC is a Commission-regulated utility whose principal office in western Pennsylvania is located at 300 Galley Road, McMurray, Pennsylvania 15317.  Complaint at ¶2; Tr. 9.

4. WACMA, 
 a municipal authority formed in Pennsylvania in 1953, operates a water distribution system but does not produce water.  WACMA serves customers in North Fayette and Findlay Townships, Allegheny County.  WACMA currently serves about 12,871 customers through 3,982 service connections.  It has residential and commercial customers, the number of which has been growing in recent years.  Complaint at ¶6; Tr. 9; WACMA St. 1 at 4.  WACMA’s sources of water supply include PAWC and the Moon Township Municipal Authority (Moon Township).  WACMA has interconnections with MATR, Moon Township, the Findlay Township Water Authority, Oakdale Borough and PAWC.  Since August 28, 1957, WACMA, or its predecessors, has received sale-for-resale water service from West Penn Water Company, a predecessor to PAWC, though a single, metered point of interconnection located within PAWC’s service territory in South Fayette Township, Allegheny County.  WACMA St. 1 at 6; PAWC St. 1 at 3.  
5. WACMA had two distinct water distribution systems until 1998-1999, at which time the Noblestown Road-North Branch Road water line was constructed to connect the two distribution systems.  As a result WACMA is a single, integrated water system.  WACMA St. 1 at 5-6; WACMA St. 2 at 5-6.  

6. On October 20, 1983, MATR and WACMA entered into a twenty-year bulk water purchase agreement under which MATR was to furnish water to WACMA in such quantities as WACMA would require (the 1983 Agreement).  WACMA agreed to purchase a minimum of 85% of its total water needs in any given year from MATR and until the end of the agreement.  MATR was not to supply and WACMA was not to request in excess of 30,000,000 gallons per month (30 days) without the written acceptance and approval of MATR.  The rate was to be according to MATR’s schedule of rates on the basis of receiving water service through a four inch meter.  The parties further agreed to a different rate calculation if it became necessary for MATR to use Western Pennsylvania Water Company as an additional source of water to meet the demands of MATR’s service territory and the service territory of WACMA.  MATR St. 1 at 11-12; MATR (Lenze) Ex. 1.

7. In 1998, MATR and WACMA began to negotiate an extension of the 1983 agreement, set to expire on October 21, 2003.  A letter dated May 4, 1998 from David M. Golebiewski (then WACMA’s Executive Director) to Robert Owen, WACMA’s manager, states that one of contractual items for consideration was a minimum quantity MATR was expected to provide.  MATR St. 1 at 14-16; MATR Ex. 4 (Lenze); WACMA St. 1 at 6.
8. During negotiations to extend the 1983 Agreement, WACMA and MATR were unable to reach agreement on the length of the contract and the minimum percentage of WACMA’s total water needs it would be required to purchase from MATR.  WACMA’s position was for a contract term of no more than 15-20 years with a minimum purchase percentage of less than the current 85%.  WACMA St. 1 at 8-9.
9. In  a letter dated March 11, 1999 to WACMA, MATR reiterates the minimum purchase of 85% in the 1983 agreement and states that “[i]t would be our intention to preserve that level of service with a possible expansion to 100% if feasible in a new agreement for services.”  WACMA St. 1 at 10; WACMA Ex. 2 (Morris).
10. WACMA’s Board continued to convey to MATR its position that the term of the agreement could not exceed 20 years and that the minimum purchase percentage should not be more than a maximum of 75%.  WACMA St. 1 at 10-11.

11. Although there were lengthy gaps between negotiation sessions, the parties continued to negotiate into 2002.  Id. at 11.

12. From time to time over many years, PAWC and its predecessor made overtures to WACMA regarding the purchase of its water system, but WACMA was not interested.  During this time PAWC told WACMA it was interested in expanding the volume of business it had with WACMA, particularly if WACMA was not willing to sell its water business.  A PAWC letter to the WACMA Board dated June 14, 2001 contains the earliest such proposal.  At the time WACMA did not seriously contemplate entering into an agreement with PAWC.  Id. at 16-17; WACMA Ex. 3 (Morris); Tr. 113. 
13. In the latter part of 2002, with the termination date of the 1983 Agreement about a year away, and considering the lack of progress of the negotiations with MATR, Phillip W. Morris, Sr., Chairman of WACMA, concluded that WACMA should consider PAWC’s interest in a new water supply agreement.  Mr. Morris conducted preliminary discussions with PAWC, keeping the WACMA Board advised of the discussions.  In the latter part of 2002 Mr. Morris received drafts of a proposed water sales agreement from PAWC.  Because of the preliminary nature of the discussions with PAWC and the ongoing negotiations with MATR, the Board had not yet authorized Mr. Morris to involve WACMA’s engineer and attorney.  Id at 17-18. 
14. In a letter dated August 16, 2002 from Mr. Lenze to Mr. Morris, Mr. Lenze states that MATR’s Board is amenable to a 20-year term for the new water supply agreement and agrees in principal with WACMA’s request for a 75 % minimum purchase requirement, contingent upon WACMA furnishing information about its current and future average and peak day water usage.  MATR needed the information so it could evaluate its timetable for expanding its water production and transmission facilities over the term of the new agreement and to determine the extent to which MATR might have to purchase water from its standby providers.  According to Mr. Lenze, the information was needed because WACMA is a fast-growing service area.  MATR St. 1 at 18-19; Ex. 5 (Lenze); WACMA St. 1 at 11.

15. At a meeting held on September 26, 2002, WACMA and MATR conducted further discussions about a new water supply agreement and attorneys for both parties began drafting a new water service agreement.  WACMA St. 1 at 11-12.   

16. During a December 19, 2002 meeting between WACMA and MATR, MATR proposed that the water supply agreement extend for a term of 30 years and that, shortly after the new agreement takes effect, the minimum purchase requirement increase from 75% to 85%.  WACMA advised MATR that these changes would have to be reviewed by WACMA’s Board members, its consulting engineer and solicitor and that a response would not be forthcoming until the WACMA Board could take formal action at its January 2003 meeting.  Id. at 12-13.
17. At its January 21, 2003 board meeting, the WACMA Board authorized Mr. Lenze to advise MATR that WACMA was not willing to accept the revised proposals MATR made at the December 19, 2002 meeting and that WACMA was willing to proceed based on its understanding of the agreement reached before the December 19 meeting.  WACMA’s Board concluded that it was necessary to seriously consider an alternative water supplier because the current contract would terminate in about eight months.  The Board instructed Mr. Morris to pursue negotiations with PAWC.  Mr. Morris phoned either Bill Kelvington or Bernie Grundusky of PAWC advising whichever person he spoke to that he had been authorized to accelerate negotiations.  As a result, WACMA and PAWC entered into intense negotiations and the WACMA Board authorized Mr. Nichols, its consulting engineer, and its attorney to become involved in the negotiations.  Id at 13, 15-16, 19; Tr. 113-116.

18. In a letter dated January 29, 2003 from Mr. Morris to MATR’s Chairman, WACMA advised MATR that it was not willing to extend the term of the new agreement for 30 years or to increase its minimum purchase obligation from 75% to 85% shortly after the new service agreement would take effect.  The letter states that MATR’s latest proposal is contrary to its letter of August 16, 2002 in which MATR accepted a 20-year term and agreed in principle to a 75% minimum purchase obligation.  The letter also informs MATR that WACMA is still willing to proceed on the basis of a 20-year term and 75% minimum purchase obligation and asks, owing to time limitations, that MATR respond by February 14, 2003 regarding its willingness to proceed on that basis.  The last paragraph of the letter placed MATR on notice that if an agreement could not be reached with MATR based on those terms, WACMA would have to explore other long-term water supply sources.  Id. at 13-14; MATR St. 1 at 20; MATR Ex. 5 (Lenze) and 6 (Lenze).
19. According to Mr. Lenze, MATR wanted to obtain a greater percentage of WACMA’s total water needs because at some point MATR would have to spend money on its treatment and transmission facilities to continue to serve WACMA’s growing needs.  MATR St. 1 at 21-22.

20. By letter dated February 12, 2003 from MATR’s Chairman to Mr. Morris, MATR set forth a formula based on its funding of construction projects (an expansion of its water treatment plant and completion of a 30” diameter transmission main necessary to meet its water supply obligations pursuant to the agreement under negotiation), which if undertaken, would extend the term of the agreement beyond 20 years.  Regarding the minimum purchase obligation, MATR stated that it believes the parties could reach an agreement and that discussion of this issue would be more productive at the parties’ next meeting.  MATR St. 1 at 22-23; WACMA St. 1 at 14-15; MATR Ex. 7 (Lenze).
21. At its Public Meeting on March 20, 2003, the WACMA Board voted unanimously to enter into a water supply agreement with PAWC.  The agreement (the PAWC Agreement) is dated March 28, 2003.  The initial term of the agreement is for 15 years with annual renewals thereafter unless either party terminates on six months notice.  The minimum purchase percentage is 90% of total WACMA usage.  The initial rate is $1.90 per 1000 gallons subject to an annual escalation factor.  The rate is set forth in PAWC’s Rider DRS.  An attachment to a letter dated March 20, 2003 from Mr. Grundusky to Mr. Morris describes the facilities PAWC will install, operate, maintain and repair pursuant to the PAWC Agreement.  PAWC is responsible for the cost of these facilities.  PAWC will add three supply points, one on the eastern side of WACMA’s system, one on the southern side and one on the western side.  Section 4.8 of the PAWC Agreement provides that consummation of the transaction is conditioned upon receiving all necessary permits and approvals from the Pennsylvania Department of Environmental Protection (DEP).  Id. at 19-21; MATR Ex. 9 (Lenze); WACMA Ex. 4 (Morris); WACMA St. 2 at 8; PAWC St. 1 at 2-3; PAWC Ex. No. 1-B.
22. When MATR filed its complaint, PAWC’s Class A and Class B Sales for Resale Tariff rate
 was $3.92 per 1000 gallons.  This sale for resale rate might have changed as a result of the approved stipulation regarding cost of service and rate design for rates which became effective in January 2004 as a result of PAWC’s 2003 base rate case filing.  Tr. 176-177; MATR Ex. 14.

23. On October 16, 2003, WACMA and MATR entered into an agreement to extend the term of the 1983 Agreement until the earlier of (1) 24 hours after MATR receives written notice from WACMA that its Water Allocation Permit has been modified to increase WACMA’s daily water allocation available from PAWC or (2) April 2, 2004.  WACMA St. 1 at 6-7; WACMA Ex. 1 (Morris).  The rate under the terms of the extended 1983 Agreement, which became effective December 15, 2003, was $2.51 per 1000 gallons.  Under the 1983 Agreement the rate had been $2.18 per 1000 gallons.  Tr. 174-176.

24. On February 3, 2004 DEP issued the water allocation and public water supply permits required under Section 4.8 of the PAWC Agreement and on February 4, 2004 PAWC began serving WACMA under the PAWC Agreement.  PAWC Ex. 4, 4-A, 4-B, 4-C and 4-D.
25. MATR received a letter from WACMA dated February 4, 2004 which advised MATR that WACMA received information that the issuance of the water allocation permit authorizing WACMA to purchase water from PAWC and the water supply permit authorizing PAWC to connect its facilities to the WACMA system were imminent and that WACMA and PAWC were beginning the process of transferring receipt of water from MATR’s facilities to PAWC’s facilities beginning that day.  Tr. 143-144; MATR Ex. 15.
26.  PAWC has replaced MATR as WACMA’s primary water supplier, providing WACMA’s water needs pursuant to the PAWC Agreement at the contract rate of $1.90 per 1000 gallons.  Initially, PAWC supplied in excess of 50 percent of its supply of water, and more recently closer to 65 percent of its supply of water as the amount supplied increases to contractual levels.  Tr. 142-143.

27. Among other things, the Commission’s Final Order in PAWC’s 1995 water base rate case, entered July 24, 1995 at Docket No. R-00943231,
 approved three tariff riders: Rider DRS (Demand Resale Service) Rider DIS (Demand Industrial Service) and EGS (Electric Generation Service).  PAWC St. 1 at 2-3; PAWC Ex. 1-B.  The Pennsylvania Office of Consumer Advocate appealed the Commission’s Final Order to Pennsylvania Commonwealth Court, questioning certain aspects of the tariff riders.  The Commonwealth Court remanded the matter to the Commission.  Among other things, the Commission’s Opinion and Order Upon Remand entered June 6, 1996 at the same docket number
 revised Rider DRS to require that (a) Rider DRS set forth floor and ceiling rates, (b) DRS service agreements be filed with the Commission on a confidential basis within 5 days of execution and not be subject to public disclosure except by petition made and granted by the Commission, and (c) Rider DRS rates be subject to an escalation clause.   PAWC St. 1 at 2-3.
28. PAWC’s Rider DRS is available to any customer that: 




(1) purchases water from the Company for resale;




(2) enters into a Service Agreement for a term of not less than 10 years;




(3) during the original and any renewal terms of the Service Agreement, 



     agrees to maintain a daily load factor of not less than 0.75; and




(4) has a viable competitive alternative to service from the Company and 



     intends to select that alternative to the detriment of the Company and 



     its other customers.

PAWC’s Rider DRS also provides that the rates to be charged qualifying customers shall not exceed the “Maximum Rate” nor be less than the “Minimum Rate,” both as defined in Rider DRS, and shall be subject to an agreed upon “Escalation Clause.”  PAWC St. 1 at 4; PAWC Ex. 1-A.

29. The Minimum Rate in Rider DRS must be sufficient to recover:




(1) the Production Cost of Water;




(2) the fixed costs (depreciation and pre-tax return) associated with all 



     new facilities added to serve the customer; and 




(3) some portion of the fixed costs of the Company’s other facilities.

The Maximum Rate is the charge specified in the Company’s rate schedule that would otherwise apply to the qualified customer absent Rider DRS.  PAWC St. 1 at 6
30. MATR does not contest that the contract rate PAWC is charging WACMA pursuant to the PAWC Agreement is less than the minimum rate allowed by Rider DRS.  PAWC St. 1 at 6; PAWC Ex. 1-C; Tr. 19.
31. From 1988 to 1997 MATR provided WACMA with between 89.2% and 94% of its annual water needs.  During this period, WACMA purchased its remaining water needs from PAWC, Findlay Township Water Authority and Moon Township.  From 1988 to 1997 WACMA purchased from PAWC an average of 7.2%
 of its annual water needs.  The usage figures from 1988 to 1997 are as follows:  



Year

MATR %
Moon %
PAWC %


1988

93.8

<1  

5.75



1989

93.5

0

6.5



1990

93.4

0 

6.6



1991

92.9

0   

7.1



1992

93.8

0   

6.2



1993

94.0

0   

6.0 


1994

93.0

0

7.0


1995

91.9

0 

8.1


1996

91.6

0   

8.4


1997

89.2

<1  

10.0
MATR Ex. 4.

32. Since 1999, when WACMA interconnected its two systems (see Finding of Fact No. 5), WACMA began purchasing a greater percentage of water from the Moon Township and a lesser percentage of water from MATR and PAWC.  From 1998 to 2002, WACMA’s annual water purchases were as follows: 



Year

MATR %
Moon %
PAWC %


1998

77.1

15.3

7.6



1999

72.0

26.5

1.5



2000

72.4

27.4

<1



2001

66.0

32.5

1.5



2002

89.5

19.5

1.0

WACMA’s purchases from MATR during this period are less than the 85% minimum which the 1983 Agreement required.  MATR Ex. 4.

33. From 1998 to 2002 WACMA purchased an average of 5.6% of its annual needs from PAWC.  Finding of Fact Nos. 32 and 33; MATR Ex. 4.
IV.
DISCUSSION
A.
Burden of Proof



Section 332(a) of the Public Utility Code
 provides that the party seeking relief from the Commission has the burden of proof.  MATR asks the Commission to void the PAWC Agreement, and, therefore, has the burden of proof in this proceeding.



“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.
   If the utility submits evidence of “co-equal” weight to refute the complainant's evidence, the complainant has not satisfied the burden of proof unless it presents additional evidence opposing the utility’s evidence.
  The decision of the Commission must be supported by substantial evidence.
  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.
  

B.
The Pertinent Issues


The ultimate issue to be discussed in this proceeding is whether the PAWC Agreement properly applies Rider DRS.  To decide this issue it is necessary to determine whether the Commission intended a water utility to be able to use Rider DRS to prevent existing sales for resale customers from leaving its system for competitive alternatives, as MATR contends, or whether the Commission intended a water utility to be able to use Rate DRS to retain and attract sales for resale customers, as PAWC maintains.  It is then necessary to determine if the PAWC Agreement meets each of the requirements needed for the application of Rider DRS.  Finally, it is necessary to discuss and dispose of other issues MATR and PMAA raised in this proceeding.  The following discussion covers these matters in the order presented.

1.
Whether Rider DRS is to be used to retain and attract load


MATR urges the Commission (1) to construe Rider DRS narrowly, (2) to limit PAWC’s use of the rider to circumstances where PAWC needs a competitive rate to retain an existing customer, and (3) to declare PAWC’s contract with WACMA void because Rider DRS was never intended to be used to persuade a customer to leave its present water company in favor of PAWC.  



PAWC contends that its testimony establishes that Rider DRS was intended to enable PAWC to both retain and attract load in circumstances where it is in the best interests of PAWC and its other customers to do so.  


The Commission discussed the purpose of Rider DRS in its Ratification Order in the context of its determination of whether MATR’s right to relief was clear, one of the requirements for the issuance of an emergency order under 52 Pa. Code §3.7(a).  In ruling that MATR’s right to relief was not clear, the Commission stated as follows:



MATR contended that it made a prima facie case that PAWC’s sale of water to WACMA under Rider DRS is illegal.  It argued that when approved by the Commission, Rider DRS was, and still is, to be used to retain a customer threatening to leave PAWC and not to attract new load except in a limited sense.  (Tr. at 157, 166-167).  PAWC responded that the evidence at the January 21, 2004 hearing makes it clear that the Parties to the Commission proceeding, which resulted in the Rider DRS being approved, anticipated that Rider DRS would be used to retain load, the situation here, and also to attract load, which is arguably also the situation here.  (Tr. at 161).  



The ALJ concluded that whether PAWC applied Rider DRS properly is the ultimate issue before the Commission.  He also noted that the case on the merits is at the briefing stage, and that at this point MATR’s right to relief is not clear.  (Emergency Order at 5).  Our review of the record as developed leads us to conclude that MATR has failed to demonstrate a clear right to the requested relief.  It is apparent that the only logical interpretation of Rider DRS is that it was designed to facilitate both the retention and the attraction of load.  (Emergency Order at 5).  PAWC concedes that such was its intended purpose.  (PAWC Statement 3).  (PAWC Brief at 2-3).  Therefore, MATR’s right to relief is not clear.

(Emergency Order at 5). 
 

Ratification Order at 5 (emphasis added).


PAWC is correct that the plain language and history of Rider DRS make it clear that the Rider is to be used to retain and attract incremental load.  



In the 1995 base rate proceeding, PAWC witness Mr. Robowski testified as follows about Rider DRS when asked if PAWC was proposing any other tariff changes in the proceeding:

Yes.  The Company is proposing to add riders to its existing industrial and sales for resale tariff schedules that would enable it to separately negotiate rates with qualifying high load factor customers who can establish (1) that they have available to them a viable competitive alternative to service from PAWC (e.g., the development of their own supply sources, the relocation of facilities, the installation of recycling equipment) and (2) that they intend to pursue that alternative to the detriment of PAWC and its other customers.  In addition, the Company is proposing to add Rate EGS, which would provide it similar negotiating flexibility when dealing with cogenerators and other electric generating facility customers.  These initiatives are being recommended by PAWC to enhance its ability to maintain its existing customer base and, hopefully, attract new customers.



At page 23 of its Main Brief MATR quotes testimony from OTS witness Keim indicating that PAWC proposed Riders DIS and DRS to retain high load factor customers.  

“Q.  Why has the Company proposed these tariffs?  A.  According to Company witness Robowski, Rider DIS and Rider DRS were proposed in order to retain those high load factor customers that may have an available competitive alternate water supply source and intend to pursue such an option to the detriment of PAWC and its customers.”
  

Two sentences further in his testimony, however, Mr. Keim, made it clear that the tariffs also were intended to add new customers.

Rate EGS was proposed in order to give the Company negotiating flexibility with cogenerators and other electric generating customers.  These three tariffs were proposed by the Company in order to enhance its ability to maintain its existing customer base and to attract new customers (PAWC Statement No. 5, pp. 5-6).

Later in his testimony, Mr. Keim again refers to the applicability of the tariffs to new customers.

Initially, the Company may have sufficient capacity on its system to serve new customers taking service under these tariffs.



In this proceeding, Mr. Stout testified that the reference to “additional facilities” as a component of the minimum costs to be recovered under Rider DRS would be meaningless if Rate DRS could not be used to retain and attract load.
  In other words, the cost of new facilities would be a consideration only if PAWC was to serve a new customer.  To put this in context, Finding of Fact No. 29 is reproduced here.

29.
The Minimum Rate in Rider DRS must be sufficient to recover:




(1) the Production Cost of Water;




(2) the fixed costs (depreciation and pre-tax return) associated with all new facilities added to serve the customer; and 




(3) some portion of the fixed costs of the Company’s other facilities.



The above discussion demonstrates that this record confirms the Commission’s opinion in its Ratification Order that “the only logical interpretation of Rider DRS is that it was designed to facilitate both the retention and the attraction of load.”


2.
The requirements needed for the application of Rider DRS



Finding of Fact No. 28 above, reproduced here for the convenience of the reader, states the requirements for the application of Rider DRS.

28.
PAWC’s Rider DRS is available to any customer 

that: 




(1) purchases water from the Company for 


resale;




(2) enters into a Service Agreement for a 


term of not less than 10 years;




(3) during the original and any renewal 


terms of the Service Agreement, agrees to 


maintain a daily load factor of not less than 


0.75; and




(4) has a viable competitive alternative to 


service from the Company and intends to 


select that alternative to the detriment of the 


Company and its other customers.

PAWC’s Rider DRS also provides that the rates to be charged qualifying customers shall not exceed the “Maximum Rate” nor be less than the “Minimum Rate,” both as defined in Rider DRS, and shall be subject to an agreed upon “Escalation Clause.”  PAWC St. 1 at 4; PAWC Ex. 1-A.



a.
Criterion (1)



WACMA has been purchasing water from PAWC for resale since 1957
 and was a customer of PAWC leading up to the time PAWC and WACMA entered into the PAWC Agreement.  Criterion (1) is met.  



b.
Criterion (2)




The PAWC Agreement has a term of 15 years.
  Criterion (2) is met.  



c.
Criterion (3)





In the PAWC Agreement WACMA agrees to maintain a daily load factor of not less than 0.75.
  Criterion (3) is met.  



d.
Criterion (4)





Criterion (4) requires WACMA to have a viable competitive alternative to service from PAWC and the intention to select that alternative to the detriment of PAWC and its other customers.  In addition, PAWC must produce documentary evidence of the existence of a competitive alternative.
   

(1)
Viable Competitive Alternative


At pages 15-16 and 29-30 of its Main Brief, MATR argues that the PAWC Agreement falsely states that WACMA had “an alternative to significantly reduce, or perhaps eliminate, its purchases from PAWC.”
  MATR refers to the negotiations to extend the 1983 Agreement wherein it had proposed to WACMA an 85% minimum purchase requirement, the same requirement contained in the 1983 Agreement.  MATR states that it was prepared to accept WACMA’s request that it be a 75% supplier.  It adds that WACMA’s actual purchases from MATR during 1998-2002 had been less than the 85% minimum required by the 1983 Agreement.  MATR concludes that PAWC produced no evidence of a proposal by MATR or anyone else to significantly reduce or eliminate PAWC’s service to WACMA.  In addition, Mr. Lenze’s testified that the MATR Board was prepared to agree to 75% if that was all WACMA was willing to purchase.
  


There is no other record evidence to support MATR’s assertion.  Even if there were, the assertion is of no consequence because the MATR Board never conveyed to WACMA its alleged readiness to agree to 75%. 



In addition, MATR is incorrect in assuming that WACMA would have purchased only the minimum amount MATR required had MATR and WACMA entered into a new contract.  As Finding of Fact Nos. 7-20 demonstrate, WACMA was negotiating for a minimum purchase obligation so it would have the flexibility to use other water suppliers for part of its supply requirements.  Also, WACMA could have decided to purchase 100% of its water requirements from MATR in the face of the PAWC’s higher ($3.90 per thousand gallon) Group A Resale Rate.



Contrary to MATR’s argument, WACMA had two viable competitive alternatives to service from PAWC.  They are MATR and Moon Township.  Finding of Fact Nos. 31 and 32 demonstrate this.  They show the amount of water WACMA purchased from MATR, Moon Township and PAWC from 1988 to 2002.  Since 1999, when WACMA interconnected its two systems (see Finding of Fact No. 5), WACMA purchased more water from MATR and Moon Township and less water from PAWC.  



Absent the application of Rider DRS, WACMA could have selected one of these alternative providers, i.e., MATR or Moon Township.  Had this happened PAWC would have lost its existing sales to WACMA and the opportunity to increase sales to WACMA in the future.  The following testimony from Mr. Grundusky
 demonstrates this:

WACMA clearly has competitive alternatives, such as the Complainant, Robinson Township, Allegheny County and Moon Township Municipal Authority.  WACMA also expressed its intent to select that alternative, which would have resulted in the loss of the Company’s existing sales, as well as the loss of the opportunity for additional sales, both of which would have worked to the detriment of the Company and its other customers.

*                *               *

Q.
Is it possible that, without the Water Sales Agreement, Pennsylvania-American could lose even its much lower post-1998 level of sales to WACMA?

A.
Yes, it was.  Because WACMA increased its ability to transfer water to the southern section of its system, it became practical for WACMA to purchase the bulk of its water from other, lower-priced providers.  The initial term of WACMA’s agreement to purchase water from Robinson Township was set to expire on October 20, 2003.  We believed that it was likely that WACMA would attempt to negotiate a new agreement sufficient to cover virtually all of its water supply needs.  If WACMA contracted with Robinson Township, PAWC’s pre-1999 level of sales would be lost permanently, and its lower past-1999 level of sales could be lost as well.

Had PAWC lost its sales to WACMA certain fixed costs of PAWC would be borne by PAWC’s other customers, as opposed to being recovered in part through sales to WACMA.  

Based on this record it is clear that WACMA had two viable competitive alternatives to service from PAWC and intended to select one of them to the detriment of PAWC and its other customers. 



(2)
Documentary Evidence


In footnotes 1 and 10 of its Main Brief MATR argues that PAWC has not produced documentary evidence of the existence of a competitive alternative.  The following, however, qualify as the needed documentary evidence:  (1) the 1983 Agreement between WACMA and MATR
; (2) the October 2003 Extension Agreement
; (3) correspondence between WACMA and MATR
; (4) Annual Water Supply Reports filed by WACMA
; (5) the tabulation of WACMA’s water purchases during the period 1988-2002
; and (6) water allocation permits issued earlier this year by the DEP.



Criterion (4) is met.

C.
Other Issues

1.
Filed Rate Doctrine


PMAA’s Brief asserts that this case is about the continued validity of the Filed Rate Doctrine.
  Other than stating that the Filed Rate Doctrine limits utilities to their filed and approved tariff rates,
 PMAA does not develop its argument.  In PAWC II, however, the Commission held that Rider DRS rate establishes a range of “just and reasonable” rates.
  In addition, the Commission rejected the argument that competitive rate riders were not duly filed tariffs.


2.
Discriminatory rate
On page 17 of its Main Brief MATR argues that PAWC’s use of Rider DRS violates Section 1304 of the Public Utility Code which, as to rates, prohibits a public utility from making or granting to any person, corporation or municipal corporation any unreasonable prejudice or disadvantage.
  In PAWC II, however, the Commission rejected this notion, finding that “[t]he filing procedure approved herein will provide ample opportunity for regulatory review to assure the OCA and the Commission enforcement staff that PAWC is not engaging in discriminatory practices under the riders.”


3.
The effect of this decision upon MATR, WACMA, PAWC and their 



customers


Upholding PAWC’s use of Rider DRS deprives MATR of a large volume of sales to the detriment of MATR and its customers.  MATR will lose the revenue from the sales and its remaining customers might be on the receiving end of a rate increase.  This predicament, however, is not the fault of WACMA or PAWC.  It resulted from the failed negotiations between MATR and WACMA, summarized in Findings of Fact 7-20 above.  At all times during the negotiations WACMA made its position clear, but MATR did not.  Faced with an expiring contract and the eleventh hour escalation of terms it had previously rejected, WACMA contracted with PAWC.  PAWC did not engage in predatory practices and did not entice WACMA to leave MATR.  MATR cannot blame WACMA or PAWC for its failure to negotiate a new sales contract with WACMA.  



Denying PAWC’s use of Rider DRS, at the rate of $1.90 per thousand gallons, would force WACMA to find a new water supplier, either at PAWC’s resale rate of $3.92 per thousand gallons or at whatever rate it could negotiate with MATR or a different supplier.  Losing the rate of $1.90 per thousand gallons would clearly be to the detriment of WACMA and its customers.



 While these financial affects are significant, they do not drive the decision in this proceeding.  Rather they are the (not unimportant) side effects of the decision.  The issues in this proceeding, however, are whether PAWC’s use of Rider DRS was the use the Commission contemplated when it approved the tariff filing in 1995 and whether PAWC’s contract with WACMA met the criterion of Rider DRS.  Those questions have been answered in the affirmative as discussed above.



MATR has not met its burden of proof in this proceeding and its complaint must be dismissed.

V.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
Rider DRS rates are to be used to retain load and to attract load.



3.
The four criteria for the application of Rider DRS to the PAWC Agreement between WACMA and PAWC have been met.  



4.
PAWC’s Rider DRS tariff is a duly filed tariff which establishes just and reasonable rates.



5.
The application of Rider DRS rates in the PAWC Agreement does not violate Section 1304 of the Public Utility Code.



6.
MATR has not met its burden of proof and its complaint should be dismissed.
ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Complaint of the Municipal Authority of the Township of Robinson against Pennsylvania-American Water Company at Docket No. C-20030092 is dismissed.



2.
That the docket in this proceeding be marked closed.

Dated:  April 8, 2004




______________________________







Larry Gesoff








Administrative Law Judge
� 	Pursuant to the Commission’s Order entered June 6, 1996 at Docket No. R-00943231, PAWC filed the Agreement on a confidential basis with the Commission and the Office of Consumer Advocate, on March 28, 2003.  See Finding of Fact No. 27.


� 	The correct pleading to obtain intervenor status is a petition, which is the way I treated PMAA’s motion.


� 	Mr. Lenze’s direct testimony, more appropriately marked as a statement, was identified as MATR Ex. 1.  I shall refer to it hereinafter as MATR Ex.1 (Lenze St.). 


�	Although Administrative Law Judge Nene presided over the hearing in my absence, this proceeding was not reassigned to him, so I remain the presiding officer. 


�	Section 4.8 of the PAWC Agreement conditioned consummation of the agreement upon certain DEP approvals.  See Finding of Fact Nos. 21 below. 


� 	The hearing consisted of the admission of some exhibits and stipulations and oral argument by counsel.


� 	52 Pa. Code §3.9.


� 	WACMA was previously known as the North Fayette Township Authority.  WACMA St. 1 at 4.


� 	Class A rates apply to sales to private or public water utilities where the water is to be resold to consumers of the utilities and where the purchaser is using the water as its primary source of supply.  Class B rates apply to sales to private or public water utilities where the water is to be resold to consumers of the utilities and where the water is being used as an emergency source of supply.  Complaint at ¶ 17; Tr. 9, MATR Ex. 14.


� 	This stipulation was made subject to check.  By letter dated February 17, 2004, counsel for WACMA confirmed the figures.


� 	85 Pa. PUC 13 (1995) (hereinafter PAWC I).


� 	86 Pa. PUC 201 (1996) (hereinafter PAWC II).


�	Tariff Water-PA P.U.C. No. 4, Second Revised Page 9E; PAWC Ex. 1-B. 


� 	This percentage results from adding WACMA’s individual percentage purchases from PAWC for each year of the 10-year period and dividing the sum by 10.  MATR Ex. 4.


�   	MATR Exhibit 4 groups Moon Township and Findlay Township Municipal Authority into one column of figures, but the above segment from MATR Exhibit 4 lists only Moon Township because it began supplying water in 1997 and because Findlay Township Municipal Authority has not supplied water since 1997.  


�   	66 Pa. C.S. §332(a).


�  	Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  


� 	Morrissey v.  PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 443 A.2d 1373 (Pa. Cmwlth. Ct. 1982), aff'd. 501 Pa. 443, 461 A.2d 1234.


� 	See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704.  


� 	Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Superior Ct. 1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct. 1984).


� 	Ratification Order at 5.


� 	MATR Ex. 5, tab 1, p. 5-6.


� 	MATR Ex. 5, tab 10, p. 4. 


� 	PAWC Ex. 3-A, tab 2, p. 4, lines 7-12 (emphasis added).


� 	Id. at p.7, lines 4-6 (emphasis added).


� 	PAWC St. 3 at 4.


� 	Ratification Order at 5.


� 	Finding of Fact No. 4.


� 	Finding of Fact No. 21.  


� 	Id.


� 	In PAWC I, the Commission approved the ALJ’s recommendation that the tariff language for Rate DRS be altered to require documentation that the customer has a competitive alternative to PAWC’s supply.  PAWC I at 46.


� 	The PAWC Agreement states that “Western Allegheny currently purchases a portion of its water supply from the Water Company for resale to its customers, and has an alternative to significantly reduce, or perhaps eliminate, its purchases from PAWC.”  PAWC M.B. at 11, fn. 5; MATR Ex. 9 (Lenze) at 3, ¶A. 


� 	MATR Ex.1 at 17 (Lenze St.).


� 	PAWC St. 1 at 4-6.


� 	MATR (Lenze) Ex. 1; Finding of Fact No. 6.


� 	WACMA Ex. 1 (Morris); Finding of Fact No. 23.


� 	MATR (Lenze) Ex. 4-7; Finding of Fact Nos. 7, 14, 18, 20.


� 	MATR Ex. 3.


� 	MATR Ex. 4; Finding of Fact Nos. 31-32.


� 	PAWC Ex. 4, 4-A, 4-B, 4-C and 4-D; Finding of Fact No. 24.


� 	PMAA M.B. at 1.


� 	Id. at 3.


� 	PAWC II at 203


� 	Id. at 204.


� 	66 Pa.C.S. §1304.


� 	PAWC II at 205.


� 	Finding of Fact Nos. 22, 23, and 26.





