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OPINION AND ORDER
BY THE COMMISSION:
Before the Commission for consideration and disposition are Exceptions filed by the Office of Consumer Advocate (OCA) on February 17, 2004, to the Initial Decision (I.D.) of Administrative Law (ALJ) Judge James D. Porterfield, which was issued on January 28, 2004.  Reply Exceptions were filed by Pennsylvania-American Water Company (PAWC) on February 27, 2004.  The Township of Collier, Allegheny County, Pennsylvania (Township) filed a Letter indicating that it joined in and supported the Exceptions filed by the OCA.
History of the Proceeding
On October 4, 2001, the Township filed a Complaint against PAWC with the Pennsylvania Public Utility Commission (Commission).  The Complaint seeks water service from PAWC, at PAWC’s sole cost, to unspecified parts of the Township that do not have public water service.  The Township seeks PAWC’s service because private sources of water available to residents of the Township are unsatisfactory.  Neither the Township nor the affected residents are willing to obtain service by making a Contribution in Aid of Construction (CIAC) for the water mains necessary to furnish the requested service.  Rather, the Complaint asks the Commission to direct PAWC to obtain funds from the Pennsylvania Infrastructure Investment Authority (PENNVEST) to finance the extension of water mains.  The Township also alleged that PAWC would not provide water to Collier Township residents even though the existing wells were contaminated.  The Township sought a Commission Order to direct PAWC to apply for a PENNVEST loan to extend service to Collier residents with contaminated wells.
On October 23, 2001, PAWC answered the Complaint by referring to its tariff and the Commission’s Regulations and filed a Motion to Dismiss the Complaint, under the doctrine of res judicata.  In its Answer, PAWC stated that it was willing to provide water service to the areas in Collier Township without public water service in accordance with its existing tariff, i.e., PAWC would provide water service if the applicants provided CIAC.  In its Motion, PAWC argued the matter should be dismissed on the basis of res judicata because the Township previously filed a similar Complaint against PAWC in an effort to force PAWC into extending service to areas in Collier Township with contaminated wells, which the Commission dismissed.
 
In response to the Motion to Dismiss, the Township alleged that there had been changes in circumstances, including an Allegheny County Health Department water study, the intervention of the OCA, the installation of a significant portion of water lines by developers and the changes to the cost of extending service.

On October 31, 2001, the OCA intervened and, in its filed Public Statement, indicated its intent to assist the Township in the prosecution of the Complaint.  On December 21, 2001, the Township responded to the Motion to Dismiss by noting that facts and circumstances have significantly changed since the previous litigation with PAWC.

Local hearings were held August 27, 2002, before ALJ Porterfield.  An evidentiary Hearing was held on January 30, 2003, where the Parties presented testimony and exhibits.  The issues were briefed by the Parties and ALJ Porterfield issued his Initial Decision on January 28, 2004.  ALJ Porterfield determined that the evidence of record failed to establish that PAWC unreasonably discriminated against the Township or provided unreasonable or unsafe service.  The ALJ further noted that PAWC was under no legal obligation to extend water service into the Township at PAWC’s sole expense.
On February 12, 2004, the Township issued a Letter stating that it joins in and adopts the Exceptions filed to the Initial Decision.  On February 17, 2004, The OCA filed Exceptions to the Initial Decision.  On February 27, 2004, PAWC filed a Reply to the OCA’s Exceptions.
Discussion
The OCA filed five Exceptions to the Initial Decision, some of which include subparts.  It is well settled that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. 1984).  Any Exception or argument that is not addressed specifically herein shall be deemed to have been considered and denied without further discussion.
In its first Exception, the OCA argues that the ALJ erred in failing to find that PAWC is obligated to extend its mains to meet a compelling need for service.  The OCA further argues that the Commission’s line extension Regulation is inconsistent with the Public Utility Code (Code) and must be waived in the face of a public need.  (OCA Exc. at 5-10.)   Specifically, the OCA argues that the Commission’s line extension regulations merely establish the minimum investment a utility is always required to make to extend its mains to serve a Bona Fide Service Applicant, but set no upper limit on the amount a utility can be required to invest.  (OCA Exc. at 8.)  The OCA argues that the Ridley decision is dispositive of this matter.  Ridley Township v. Pennsylvania Public Utility Commission, 94 A.2d 168 (Pa. Super. 1952).
PAWC rejoins that the OCA’s interpretation of the Commission’s line extension Regulations disregards the Commission’s own interpretation and explanation of the Regulations at the time it established the Regulation.  (PAWC R. Exc. at 7-10.)  PAWC also argues that the OCA’s interpretation would require line extension matters to be determined on a case-by-case basis, obviating the need for the regulation.  (PAWC R. Exc. at 5-7.)
In adopting our existing line extension Regulations, we expressly considered and rejected the argument advanced by the OCA.  There is nothing contained in the OCA’s Exceptions, or indeed in the record, that supports a reversal of our position.  Further, this case presents no circumstance which rises to the level necessary to justify forcing a utility to invest more than the maximum amount required by law.
Through its line extension Regulations, the Commission intended to provide the framework for interested Parties to determine when the Commission would allow customer contributions.  The reasoning for permitting customer contributions is sound.  The courts have not suggested that a utility must extend service in all circumstances.  We agree that the obligation to extend service is not without limit.  With due consideration and deference to the line extension case law, the Commission issued its line extension Regulations which allow for customer contributions toward construction where the line extension would create an economic loss on the transaction and would unfairly require existing customers to subsidize the costs of providing service to a new customer.  27 Pa. Bull. 804.

The OCA interprets the Ridley decision to be in conflict with Commission Regulations and as requiring utilities to extend service whenever there is a public need, regardless of whether that project would be profitable.  (OCA Exceptions at 7.)   Even in Ridley, however, the court recognized that there are instances where the Commission justifiably may allow a utility to require customer participation in the cost of construction.  Ridley, 94 A.2d at 171.
Subsequent to the Ridley decision, the Superior Court decided Colonial Products Co. v. Pennsylvania Public Utility Commission, 146 A.2d 657 (Pa. Super. Ct. 1958).  In Colonial Products, the court held that where one customer receives the benefit and convenience of a utility's improvements, that customer should be expected to contribute to the cost of those improvements.  Id. at 633.  The Superior Court reasoned that a utility rendering reasonably adequate service should not be subjected to unreasonable expenditures, nor should the consuming public be burdened unduly because of the extraordinary demands of one customer.  Id. at 662.  The Commonwealth Court agreed.  In Lynch v. Pennsylvania Public Utility Commission, 594 A.2d 816, 818 (Pa. Commw. Ct. 1991), the court held that it is appropriate for customers to bear the cost of extending service when revenue from the extension is expected to be less than the utility's cost of construction.  
In this matter, credible evidence illustrates that installation of the line extensions would leave PAWC with a negative equity return on those extensions.  Based upon the Commission-approved calculation for determining the amount of utility investment that is required, PAWC would have to invest $6,200 per average residential applicant, with a potential customer base of 38.  (PAWC Statement 1 at 6.)  PAWC calculated the total required investment to be $249,475.  The line extension project recommended by the OCA would cost $1,642,809.  (OCA Statement 1 at 5.)  With an average annual revenue of $424 per residential customer and a mere 38 potential customers, such a project would require substantial subsidization from PAWC’s existing customers.  (See PAWC Statement 1 at 6.)
Given the facts of this matter, we conclude that PAWC may require customer contributions for extending service to these Collier Township residents.  Such contributions are consistent with case law, Commission Regulations and PAWC’s tariff.   For these reasons, we deny the OCA’s Exception No. 1.
The OCA also argues that the ALJ erred by finding that the Commission has no authority to waive its Regulations where their application is inconsistent with Section 1501 of the Code.  (OCA Exceptions at 10.)  The OCA further argues that, without a waiver, the line extension Regulations are unlawful.  PAWC responds that the OCA is unable to provide a basis for granting a waiver of the Commission’s line extension Regulations.  
The precise language of the ALJ reads as follows:
[T]he OCA advances the notion that if the Commission finds that its regulations or a utility’s tariff rules are inconsistent with Section 1501 of the Code, the Commission must require more of a utility than “the literal language of its tariff rules or regulations” require. The OCA’s argument makes sense only when it is an appellate court reviewing a claimed dissonance between a Commission regulation and the Public Utility Code. On the other hand, the Commission could enforce a finding that a tariff rule or the application of a tariff rule is inconsistent with Section 1501 of the Code or its regulations.

I.D. at 16.
The Commission must act within the confines of the Code.  Acting within those confines requires that the Commission not intentionally promulgate regulations that are inconsistent with the Code or with our authority.  Section 501 of the Code grants the Commission authority to promulgate regulations and to rescind or modify those regulations.  (66 Pa. C.S. § 501.)   As the Code has changed, the Commission has reassessed affected regulations and has modified or rescinded regulations that have become inconsistent with the Code.  The power to rescind our regulations also includes the power to waive them.  Indeed, case law supports the power of an administrative agency to waive its own rules and regulations or excuse noncompliance.  Keys v. Unemployment Compensation Board of Review, 130 A.2d 262 (Pa. Super. Ct., 1957).  
This Commission, as an administrative agency, does have the power to waive its Regulations.  52 Pa. Code § 1.2(c).  Whether our Regulations should be waived in this instance is a different question.  This matter presents no reasonable or lawful justification for a waiver of our line extension Regulations.  As we have acknowledged previously, a public utility’s duty to provide line extensions is not without limit.  Advance Notice of Proposed Rulemaking Re Line Extensions, Docket No. L-930089 (December 8, 1993), 27 Pa. Bull. 800.
The ALJ noted the affluent nature of the Township, its ability to furnish a municipal waste water service to its residents and the alternatives available to extension of PAWC’s lines.  We conclude that the need of the Township does not rise to the level of justification necessary for a waiver of the Commission’s Regulations.    Thus, we grant the OCA’s Exception in order to clarify that the Commission does have the power to waive its own Regulations, but we deny the OCA’s Exception to the extent it seeks such a waiver. 
In its Exception No. 3, the OCA states that the ALJ erred in finding that PAWC’s Tariff Rule 27 is consistent with the Commission’s line extension Regulations.
  (OCA Exc. at 15.)  The OCA argues that the line extension Regulations specify only the minimum amount a utility must invest in a main extension.  (OCA Exc. at 15-16.)  Thus the OCA concludes that PAWC’s Tariff Rule 27 is “inconsistent” with the regulations because it provides that PAWC will not invest more than the amount of utility-required investment determined by the revenue-justified investment formula in the Regulations.  In its Reply Exceptions, PAWC notes that the Commission consistently has rejected this argument and has held that the line extension Regulations establish the maximum amount a utility can be required by law to invest.  (PAWC R. Exc. at 14.)
Once approved, Commission-approved tariff provisions are legally binding on both the utility and its customers.  Brockway Glass Co. v. Public Utility Commission, 437 A.2d 1067, 1070 (Pa. Commw. Ct. 1981).  The burden of showing that Tariff Rule 27 is either unreasonable or discriminatory is on the OCA.  66 Pa. C.S. § 332(a).  Because tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable, this burden is very heavy.  Shenango Township Board of Supervisors v. Pennsylvania Public Utility Commission, 686 A.2d 910, 914 (Pa. Commw. Ct. 1996).
As stated above, because we find that the line extension Regulations expressly detail the required utility investment, we reject the OCA’s interpretation of the Regulations.  PAWC’s Tariff Rule 27, which contains the same formula for determining utility contribution as the Commission regulation at 52 Pa. Code § 65.21(3), is consistent the Commission’s interpretation of those Regulations.  Accordingly, we conclude that Tariff Rule 27 is consistent with the Commission’s Regulations.
As explained above, the Regulations establish the amount the utility must invest.  Certainly, a utility is able to invest a greater amount for whatever reason, but when we established the Regulations, we recognized that our ability to require utilities to make line extensions is not without limit.  The Regulations reflect the balance among the interests of the service applicants, the utility and the utility’s existing customers.  In view of that, we reject the OCA’s interpretation of our line extension Regulations.  The ALJ correctly stated that “the Commission’s line extension Regulation (52 Pa. Code §65.21) defines a maximum required investment that the Commission may insist on from a utility but defines only a minimum investment that a utility may choose to make if, in the utility’s judgment, an above-minimum investment is justified for good business reasons.”  I.D. at 17 (emphasis in original).  We find PAWC’s Tariff Rule 27 is not inconsistent with this interpretation of our regulations and deny the OCA’s Exception stating otherwise.
In its Exceptions, the OCA also argues that the ALJ erred in failing to consider other economic factors and ratemaking principles as weighing in favor or requiring PAWC to provide service.  (OCA Exc. at 16.)  The OCA argued, inter alia, that the ALJ should have considered PENNVEST funding as a lower cost debt and should have considered the rate impact on all PAWC customers.  (OCA Exc. at 16-20.)  PAWC responds that OCA’s attempts to tweak the revenue-justified investment formula of the line extension Regulation, even if permitted, would not change the fact that the line extensions requested would remain uneconomic.  (PAWC R. Exc. at 14-19.)
The OCA offers suggestions for how PAWC could fund line extensions through the township and/or how to manipulate current revenues to show the economic impact of new line extensions in a better light.  These suggestions, however, attempt to avoid the reasoned application of line extension and capital investment recovery policies within their regulatory framework.  
We have rejected the use of the PENNVEST loan rate for calculation of line extension economics in similar instances and reject the OCA’s recommended use of this rate again in this instance.  We reiterate that the use of the PENNVEST loan rate: (1) is contrary to the express terms of our line extension Regulation; (2) unreasonably discriminates against Bona Fide Service Applicants who do not receive PENNVEST funding; and (3) would appropriate the benefit of low-interest PENNVEST funding twice.  See Parks, Minutello and Popowsky v. Pennsylvania-American Water Company, Consolidated Docket Nos. C-0015377, C-20028177 and C-20028361 (August 8, 2003); Morra v. Pennsylvania-American Water Company, Docket No. C-00014733 (February 2, 2004).
The OCA recommends that the Company-required investment should be recalculated to include the Distribution System Improvement Charge (DSIC) that new customers would have to pay.
  (OCA Exc. at 18.)  The OCA also advocates a comparison of overall revenues and a comparison to new developments.  (OCA Exc. at 19.)  PAWC responds that updating the calculation results in an increase of Company-required investment.  (PAWC R. Exc. at 16.)
In determining whether CIAC is required, the utility must examine the economic impact of installing a line extension.  If installation of the line extension will result in an investment loss, as determined by the Commission-approved formula, we will not require the utility to proceed without customer contribution, absent extraordinary circumstances.  Such extraordinary circumstances do not exist here.  With or without inclusion of the DSIC, installation of line extension in Collier Township would not generate sufficient revenue to offset the necessary investment.  Thus, in accordance with case law, Commission Regulations and Commission policy, PAWC will not be required to install these extensions without customer contributions.  If the Township or the residents wish to pursue extension of service with customer contributions toward construction costs, however, an updated calculation should be made.
The OCA also excepted to several Findings of Fact that it claims contain material errors.  (OCA Exc. at 20-26.)  Among the errors cited, the OCA objects to the ALJ’s findings that: (1) the OCA proposed mains would not constitute system improvements to existing customers; (2) the Allegheny County Health Department’s (ACHD) findings of contamination were considered flawed; and (3) available alternatives could satisfy the need for safe and affordable water service.  PAWC responds that even though each finding is supported by record evidence, all findings identified by the OCA are tangential and do not bear directly on the main issues of this matter.  (PAWC R. Exc. at 19-24.)
We agree with PAWC that the issues raised by the OCA are tangential at best.  Further, the record evidence supports each of the identified Findings of Fact.  The OCA proposed an expansion of the requested line extension project in order to claim a benefit to the entire system.  The OCA argues that by expanding the project, PAWC could eliminate some of its existing dead ends.  The OCA failed to establish that the existing dead ends had an adverse effect on the system or that the dead ends that would be created under the OCA’s proposal would present less potential for problems.  Record evidence supports a finding that the existing system presents no water quality, pressure or service problems.  (PAWC Statement 2.)  As a result, costly changes to the configuration of that system would not result in a meaningful improvement.
The ALJ rightly questioned the value of the ACHD survey.  The testimony of David Scott, an ACDH employee, revealed deficiencies in the collection and storage of the samples at issue.  Regardless, this issue is tangential at best as it presents no bearing on whether PAWC may require customer contributions for line extensions.   Compared with the cost of customer contribution to extend PAWC lines, the ALJ properly determined that reasonably priced alternatives exist.  The testimony of Mr. Scott details means for purifying wells or installing cisterns.  (Tr. at 375-377.)  Mr. Scott also testified that the situation in Collier Township is not unique.  (Tr. at 373-74.)   Thus, each of these Findings of Fact is supported by record evidence.

We agree with the OCA that public water service would benefit those township residents with inadequate wells.  However, those residents are not without options.  Moreover, existing PAWC customers should not subsidize the cost of providing a few individuals with optimum service.  As discussed above, the township residents can elect to purify existing wells or install cisterns.  Another option is for the Township to bear some or all of the customer contributions, as other townships have done.  (See PAWC Statement 1 at 15-16.)  Township residents, however, cannot receive the benefit of a significant line extension project at the sole expense of PAWC and its existing customers.  While there may be circumstances that rise to such a level that case law and regulations may be set aside, this matter does not present such circumstances.  Operating within the proper legal parameters, we cannot and will not require PAWC to extend its lines without CIAC.  THEREFORE,

IT IS ORDERED:
1. That the Exceptions filed by the Office of Consumer Advocate on February 17, 2004, to the Initial Decision of Administrative Law Judge James D. Porterfield are granted, in part, and denied, in part, consistent with this Opinion and Order.
2. That the Initial Decision of Administrative Law Judge James D. Porterfield is adopted as modified by this Opinion and Order.
3. That the Complaint of the Township of Collier, Allegheny County, Pennsylvania, docketed at C-20016207 is dismissed and the record marked closed.

BY THE COMMISSION,
James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  April 29, 2004
ORDER ENTERED:  May 3, 2004
� Collier Township v. Pennsylvania American Water Company, C-00934978 (Order entered March 18, 1996).


� The portion of PAWC’s Tariff Rule 27 at issue is included in the record at PAWC Ex. 1-A.


�  When the calculation was made initially, PAWC did not have a DSIC surcharge.
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