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HISTORY OF THE PROCEEDING



On December 26, 2001, Jersey Central Railroad, Inc. (Complainant) filed a Complaint against PPL Electric Utilities Corporation (Respondent or PPL) alleging, inter alia, that the electric meter in the premises is inaccurate; that Complainant is being overbilled from December 2000 to August 2001; and that Respondent has filed suit in Luzerne County for $10,933.34 plus fees in the amount of $2,700.00.  Complainant requests that the meter be tested and the amount of the bill be reduced.

Respondent duly filed an Answer denying that the meter was inaccurate and averring that the meter accurately measured consumption and demand in accordance with PPL’s tariff.  Respondent further denied that it had overbilled Complainant and averred that Complainant’s property was electrically heated and that Complainant’s usage of electricity was directly related to the temperature in that Complainant had higher usage during colder temperatures.  Respondent also admitted that it had filed suit against Complainant in Luzerne County for the purpose of obtaining payment of bills for electric service provided by PPL to Complainant for which Complainant has not paid.  Respondent seeks dismissal of the Complaint.

This matter was originally assigned to Administrative Law Judge Richard Lovenwirth (now retired) who conducted hearings on September 25 and December 4, 2002.  At those hearings, Complainant was represented by counsel, presented two witnesses and introduced 12 exhibits.  Respondent was represented by counsel, presented three witnesses and introduced ten exhibits and one post-hearing exhibit (PPL Exhibit 11, requested by Administrative Law Judge Lovenwirth and hereby received in evidence).  At that time, the record in this matter consisted of 201 pages of transcript and the aforesaid exhibits.  Both parties filed Main Briefs and Complainant filed a Reply Brief.

When Administrative Law Judge Lovenwirth retired on or about June 24, 2003, the matter was subsequently reassigned to the undersigned Administrative Law Judge.  On October 16, 2003, a telephonic conference was held to discuss the proceeding, and it was determined that it would be appropriate to reopen the record to afford the parties an opportunity to present oral argument.  To that end, a hearing was held on March 15, 2004 for that purpose.

FINDINGS OF FACT



1.
Complainant is Jersey Central Railroad, Inc., a corporation which owns a facility located at 33 Wilkes-Barre Boulevard, Pennsylvania (N.T. 13).


2.
The facility consists of an old train station with 12 to 14 train cars attached to the train station (N.T. 13, 141; Complainant Exhibits 1, 2, 4, 6, 10).



3.
The facility contains various bars, cafes, kitchen, nightclub, patio and saloon areas as well as various ancillary areas used for storage, bathrooms, offices, etc. (N.T. 13, 50; Complainant Exhibits 1, 2, 10).



4.
The railroad cars are arranged around the station and are used to house the various facilities (Complainant Exhibits 1, 2, 4, 6, 10).



5.
The facility is approximately 16,393 square feet.  There is a second floor facility that is approximately 2,300 square feet (N.T. 48).



6.
Respondent is PPL Electric Utilities Corporation which has provided electricity to the Jersey Central Railroad, Inc. facility.



7.
The dispute between the parties arises from billing by Respondent between December 2000 through August 2001 for electrical usage at Complainant’s bar/nightclub premises at 33 Wilkes-Barre Boulevard, Wilkes-Barre, Luzerne County, Pennsylvania, previously known as Market Street Square.



8.
A total of $18,564.00 was billed during the disputed time period, of which Complainant paid approximately $7,630.00 (Respondent Exhibit 9).  This $18,564.00 differs from the billed amount of $18,462.08 shown on ALJ Exhibit No. 1 (Appendix A attached) because ALJ Exhibit No. 1 eliminated a bill of $108.32 due 9/10/01; and the bill of 1/31/01 in the amount of $3,706.63 should have been shown as $3,704.63 on ALJ Exhibit No. 1 instead of $3,706.63.



9.
Respondent claims a balance is owed in the amount of $10,933.00, plus late fees of $2,700.00 (Complainant, Respondent Exhibit 9).



10.
Complainant’s owner, Thomas Greco, testified that the facility was used in different ways during different time periods, i.e., between December 1999 and August 2000, certain areas of the facility were in use five to seven days a week and other areas were in use two days a week.  He testified that between December 2000 and August 2001, certain areas of the facility were in use one day per week and other areas were in use five to seven days a week.  He testified that in the time frame of December 2001 through August 2002, all areas of the facility were in use five to seven days a week (N.T. 17-18; 20-21; 26-27).



11.
Between November 2001 and January 2002, the facility was operated by Unit 49, Inc. and Complainant maintained offices on the second floor during that time period (N.T. 30).  Complainant resumed operations some time in January or February 2002 (N.T. 32).



12.
There was no wall separation in the area of the facility heated with gas baseboard heat and the part of the facility heated with electric baseboard heat (N.T. 42-43).



13.
The heat coming from the gas baseboards dissipated in order to keep off the chill so no pipes freeze and to keep the heat at a certain minimum temperature (N.T. 43).



14.
The area that was heated seven days a week includes a bathroom (N.T. 49).



15.
A cooler was used seven days a week that was not shut off (N.T. 49).



16.
The gas heater has hot water pumped through baseboards into two zones; one is inside the BeBop Café and the other in Peanuts on the 1st floor area.  The heat also bleeds in part of the area of the patio (N.T. 50).


17.
The hot water baseboards that are heated by gas are located along the walls in certain areas of the facility.  This heat augments other electric heat that is heating the same area.  There are no walls between the area heated by electric and those heated by the gas boiler (N.T. 60).



18.
Witness Greco testified that there were both gas and electric “package units” on the roof that heated and air conditioned the facility, but did not testify as to how many were gas and how many were electric (N.T. 54).



19.
Witness Greco testified that there was electric baseboard heat in various locations in the facility (N.T. 60).



20.
Witness Greco testified that a new gas boiler was installed in December 2000 which replaced an existing boiler that was not functioning (N.T. 16; 40-41).  The new gas boiler supplemented only the areas that were heated using the rooftop electric heaters (N.T. 55).  It did not supplement the rooftop gas heaters (N.T. 55).



21.
Witness Greco did not testify as to the size of the new gas boiler (N.T. 57).



22.
Witness Greco was unable to testify as to which areas were heated by gas “package units” and which were heated by electric “package units” (N.T. 56).



23.
The kitchen was not open to cook food.  Pizza was put in a microwave (N.T. 63, 65).  The kitchen was used for storage of beer, the ice maker and washing glassware (N.T. 64).  In 2000/2001, Complainant used plastic cups (N.T. 64).



24.
A box car which is used as a cooler was in operation seven days a week at all times (N.T. 66-67).



25.
In 2000/2001, Complainant bought bagged ice which was stored in a chest freezer in the kitchen area outside the box car cooler (N.T. 67).  Some portions of the kitchen had electricity in 2000/2001 (N.T. 66-68).



26.
The facility is lighted with incandescent and fluorescent lights.  There are a lot of incandescent lights (N.T. 75).  There are also fans with incandescent lights.  The new operator, Banana Joe’s, installed a lot of new lighting in the facility (N.T. 79).



27.
In the BeBop dance area, there is a thermostat for the electric heat/air conditioning and a thermostat for the gas boiler.  The Peanut’s Bar area has one thermostat that operates the gas boiler and the electric heat/air conditioning.  There is a thermostat in the patio that controls the hot air unit.  That same area is being supplied with heat from the gas boiler unit, but the thermostat is in the Peanut’s area.  There is a thermostat in the kitchen (N.T. 81-82).



28.
There are thermostats on all of the baseboard heating units.  The train cars have baseboard electric heat with thermostats on them (N.T. 83).



29.
The baseboard units have thermostats on the units at 6 or 8 inches off the ground.  The coldest area of the facility would be along the floor and the warmest would be at the ceiling.  The thermostats for the gas units were about shoulder height.  The thermostats for the gas units would not sense the coldest temperature because the electric units would run and warm the building.  The gas units would then come on when the electric units could not keep the temperature up.  The first units to come on and the last units to go off would be the baseboard electric units (N.T. 139-141; 171-172).



30.
The wall between the Whistle Stop Bar and BeBop dance floor area was open, and the air between the bar and the dance floor would be exchanged without any restrictions (N.T. 85).



31.
PPL Exhibit No. 1 identifies seven rooftop HVAC units (lines 10-16, 24-30).



32.
Of the seven HVAC units, all required the use of electricity and only one (unit 2) used gas to provide heat (PPL Exhibit No. 1, lines 13-14).



33.
Complainant identified no gas bills indicating that gas consumption increased as a result of the installation of a gas boiler in December 2000.



34.
Complainant’s witness Greco testified that in 2000-2001, the BeBop lounge area and the Whistle Stop bar were used only one day a week and that all electricity was shut off and water was drained (Complainant Exhibit No. 4; N.T. 23).



35.
In 2000/2001, when the facility was open one day a week, Complainant would plug in the coolers, load the coolers with beer, and then turn on the overhead hot air heaters.  After the evening was over, Complainant would unplug all of the coolers, shut down the water and shut off the power (N.T. 90).



36.
The unplugging of coolers would have a significant impact on increasing electric demand because coolers would have to run continuously to get the temperature down to whatever the set point would be (N.T. 143-144).



37.
PPL Exhibit No. 2 contains a comparison of kilowatt hour energy usage from 1997 through 2001.  PPL Exhibit No. 3 shows a comparison of heating degree days for periods beginning in 1997 and ending in 2001.  Heating degree days take into account weather information and are used to calculate heating loads that typical building will have during a particular time period.  PPL Exhibit No. 4 is a graph depicting the electrical billing demand for the period of time from 1997 through 2001 (N.T. 147-148).



38.
PPL Exhibit No. 10 is a summary of Jersey Central’s electric use from February 16, 1999 through August 23, 2002.  The exhibit shows on and off peak Kw as well as the amount that was actually billed.  The demand portion of the bill is determined through a very complicated calculation.  Generally, the demand portion is about $8 per kilowatt hour of billed demand (N.T. 150-152).



39.
There was power to a freezer unit located in the kitchen area and which was used to store ice (N.T. 64, 67-68).


40.
Complainant’s witness testified that Complainant kept frozen hot dogs, pizza and hamburgers (N.T. 65).



41.
Complainant’s facility is not insulated and uses single pane windows and is energy inefficient as there are areas between the railcars and the walls that are open (N.T. 141-142).  Complainant was not aware of things done to the facility in order to conserve energy (N.T. 97).


42.
There are areas of Complainant’s facility heated solely with electric that are open to areas heated with gas and with combinations of electric and gas (N.T. 139-141).



43.
The thermostats for the electric and gas units are located at various places throughout the facility and are affected by ambient room temperature that is determined by air heated by both gas and electric units (N.T. 139-141).



44.
During the disputed period, the Jersey Central facility was served by a General Electric induction meter (N.T. 102-104).



45.
The electric meter measured both kilowatt hours being supplied and demand (N.T. 105).



46.
Demand is the maximum rate of energy transferred from the utility to a customer over a 15 minute period (N.T. 106-107).



47.
The bill for electricity is a combination of demand and kilowatt hours (N.T. 106).



48.
The meter serving Complainant’s facility was tested in 1992 with an average accuracy of 100.06 percent.  The meter serving Complainant’s facility was tested again on January 30, 2003 with an average accuracy of 100.0 percent (N.T. 110-112, 119).



49.
The meter serving Complainant’s premises was accurate during the disputed time period at issue in this proceeding.



50.
If a mechanical meter of the type in Complainant’s facility fails, it cannot repair itself (N.T. 115).



51.
Respondent’s witness Fred Brazina conducted an energy audit of Complainant’s property on April 19, 2002 which identified loads in the facility (N.T. 131; PPL Exhibit No. 7).



52.
The potential for errors in the energy audit is 6-7%, but Respondent’s witness believes he was within 2 or 3% (N.T. 162).


53.
Respondent’s witness Brazina identified all electrical loads in the facility and determined that the potential demand for all electric loads in the facility was 243 kilowatts (N.T. 133-136).



54.
During his audit, Respondent’s witness Brazina was accompanied by Complainant’s witness Greco and his attorney in determining what electric loads were in use during the 2000-2001 time period at issue in this proceeding (N.T. 137-138).



55.
Respondent’s witness Brazina determined that the potential demand, assuming that the facility was using only the electric devices identified by Complainant’s witness Greco, would have been 127 kilowatts (N.T. 137, 160).



56.
Respondent’s witness Brazina examined the electric bills of Complainant and determined that the average billed demand was 68 kilowatts (N.T. 137).



57.
Respondent’s witness Brazina had no way of knowing what loads were actually in use during the time in question but relied on information obtained from Complainant’s witness Greco (N.T. 138).



58.
Complainant attempted to determine what the amount of his electric bill should be by simply referring to square footage allegedly in use during the disputed time period, i.e., 23% (N.T. 48).  There was not attempt by Complainant to compare demand or usage or electric equipment in certain square footage to that found in other square footage (N.T. 89).


59.
Even if only certain areas of the facility were heated, because of the open areas and different types of heating units used, heat used in certain areas would migrate to other areas causing the heaters in the heated areas to run more frequently (N.T. 153).



60.
The square footage calculation does not make any attempt to determine the location of the electric loads and does not directly relate to use of electricity in the facility (N.T. 153).



61.
PPL Exhibit No. 9 and Complainant Exhibits 3, 5 and 7 set forth the Kw, Kwh and degree days and billings to Complainant.



62.
Complainant’s electric bills were lower in the disputed period of December 2000 to August 30, 2001 than in the periods between December 2000 and September 1, 2000 and December 13, 2001 to August 15, 2002 (Complainant Exhibits 3, 5, 7 and PPL Exhibit 9).



63.
Complainant’s highest electric bills occurred during the winter months and the increase in the bills tracked the number of heat degree days (Complainant Exhibit 9).



64.
Based on the computations of Respondent’s witness Brazina, Complainant had the potential to use the electricity for which it was billed, even if the facility was being used on a limited basis as testified by Complainant’s witness Greco.



65.
The bills sent by Respondent to Complainant during the disputed period from December 2000 to August 30, 2001 were correct as rendered.

DISCUSSION
At the outset, Complainant’s procedural motion to strike Respondent’s Briefs must be addressed.  Complainant moved that Respondent’s Main Brief be stricken because it was filed late.  Respondent admits that its Main Brief was filed two days after the due date set forth in Administrative Law Judge Lovenwirth’s briefing letter (N.T. 17).  However, Respondent argues that it relied upon 52 Pa. Code §1.56(b) which provides:

  (b)  Unless otherwise prescribed by the Commission or presiding officer, whenever a participant is required or permitted to do an act within a prescribed period after service of a document upon the participant and the document is served by mail, 3 days shall be added to the prescribed period.



Complainant argues that §1.56(b) is inapplicable because it is a Scheduling Order (Administrative Law Judge Lovenwirth’s Briefing Letter) which is involved and which required Briefs to be filed within 20 days of the date of the letter.



However, the Commission’s Regulations are to be liberally construed.  Thus, 52 Pa. Code §1.2(a) provides, inter alia,

The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.



Moreover, in Springfield Township v. Pa PUC, 676 A.2d 304 (Pa. Cmwlth. 1996), it was held that there was no abuse of discretion when the administrative law judge accepted and considered a party’s initial brief even though it was filed in violation of the briefing order.  Complainant contends that Springfield differs from the instant matter because there, no motion to strike was filed.  However, there the ultimate result was not based upon a failure to file a motion to strike, but upon a finding and conclusion that the Administrative Law Judge’s consideration of the brief did not affect the Township’s substantive rights and that the Commission’s decision was amply supported by the evidence of record.



So too, in the instant matter Complainant’s substantive rights have not been affected by a two-day delay (assuming a strict, rather than liberal construction of §1.56(b) above) in the filing of Respondent’s Initial Brief.  Complainant has had the opportunity to respond to Respondent’s Initial Brief, and indeed, after Administrative Law Judge Lovenwirth’s retirement and reassignment of the case to the undersigned Administrative Law Judge, Complainant has had the opportunity to present oral argument and file a Supplemental Brief, in addition to the Initial and Reply Briefs originally filed by Complainant.



Thus, Complainant has had the opportunity to file a Main Brief, a Reply Brief, a Supplemental Brief and to present Oral Argument.  Complainant’s contention that its substantive rights have been affected by a two-day delay in Respondent’s Initial Brief is not well-founded or convincing.  Accordingly, Complainant’s Motion to Strike will be denied.  Further, the record evidence, as hereinafter more fully discussed, amply and sufficiently supports the determination reached in this Initial Decision.


The gravamen of the Complaint in this matter is that Complainant contends that it has been overcharged for electric service at 33 Wilkes-Barre Boulevard, Wilkes-Barre, PA for the period from December 2000 to August 2001 (N.T. 7).  There is no billing dispute for periods beyond August 2001 (N.T. 8).  Complainant asserts that the amount in dispute is $18,564.00 (N.T. 8)  It is to be noted that Complainant paid approximately $7,630.00 and Respondent claims that a balance of $10,933.00 plus late fees of $2,700.00 is still owed (Respondent Exhibit No. 9).


The premises involved in this proceeding is a former train station which now consists of various bars, cafes, kitchen, nightclubs, patio and saloon areas as well as various ancillary areas used for storage, bathrooms, offices, many of which, Complainant contends, were shut down during the disputed period (December 2000 to August 2001) and therefore, Complainant believes that the electric bills should have been lower (N.T. 9).



PPL’s position is that the meter in the facility was accurate and that the premises had the potential for utilizing the electricity for which Complainant was billed (N.T. 11).



Under §332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), Complainant has the burden of proof.  “Burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies (1950), 364 Pa. 45, 70 A.2d 854.  Burleson v. Pa PUC, 501 Pa 433, 461 A.2d 1234 (1983); Waldron v. Phila Elec Co., 54 Pa PUC 98 (1980).



The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  The Commission has held that a Complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show that the utility is responsible or accountable for the problem described in the Complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).


As required by these decisions, the record in this proceeding must be reviewed to determine whether the Complainant has satisfied the burden of proof.  If the review indicates that this burden has been satisfied, it must then be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be deemed to have been satisfied, unless additional evidence has been presented by Complainant in opposition to Respondent’s evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d., 501 Pa. 443, 461 A.2d 1234.



In addition to determining whether Complainant has satisfied the burden of proof, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the Pennsylvania Supreme, Superior and Commonwealth Courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Eric Resistor Corp. v. Unemployment Comp. Bd. Of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Com. Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).



In the instant matter, the specific issue to be decided is whether Complainant has proven by a preponderance of the evidence that it was overbilled for electric service during the disputed period of time (December 2000 to August 2001).



Thus, to succeed in this case, Complainant must produce credible and competent evidence to “support a finding that the metered usage exceeded the actual usage.”  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1220 (Pa. Cmwlth. Ct. 2001); accord Waldron.
  Moreover, to establish a prima facie case of overbilling which will require the Respondent utility to present rebutting evidence, a business customer like Jersey Central must demonstrate that its bills have “substantially deviated from the expected usage.”  Kupstas v. Pennsylvania Gas and Water Co., 76 Pa. PUC 334, 338 (1992) (emphasis in original).  To do this, a business customer may offer circumstantial evidence showing that its potential for utility usage was low during the disputed billing period and that the disputed bills were abnormally high when compared to other bills.  See Burleson; Milkie; Waldron.



“Once it is determined that the complainant has made out [a] prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.”  Milkie, 768 A.2d at 1220; accord Burleson.  To rebut a complainant’s case, a utility “need not produce evidence which preponderates or outweighs or surpasses the evidence of [the complainant], but it is sufficient if such evidence is co-equal, leaving the proof in equilibrium.”  Waldron, 54 Pa. PUC at 99 (citation omitted); accord Milkie, 768 A.2d at 1220.  “The Commission must measure the weight and credibility of all the evidence, and simply because the [complainant] has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.”  Milkie, 768 A.2d at 1220 (footnote deleted).



A comparison of the bills at issue with other approximate comparable periods of time is set forth in Appendix A hereto attached [Administrative Law Judge Exhibit No. 1 – Oral Argument (3-15-04)].
  In connection with these bills, Complainant contends:


1.
That the electric bills from December 2000 to August 30, 2001 (disputed period) were too high because during that period Complainant shut down electric and heating consumption on various portions of the property, limited operation to one night a week, emptied and unplugged coolers and installed a new gas stoker (N.T. 44-45).



2.
That based upon Complainant’s calculation of the reduced percentage (23%) of the entire square footage of the premises which was in use during the disputed period, the electric bill for the disputed period (12/00 – 8/01) [middle column on Appendix A attached] should have been 23% of the entire bill for the period; namely a total of only $4,510.00 (N.T. 48).



Respondent argues, and the Administrative Law Judge agrees, that Complainant failed to establish a prima facie case of overbilling for the following reasons:



1.
Complainant’s witness Greco’s testimony is not convincing as to the manner in which Complainant shut down certain parts of the facility during times of the day during the disputed period.



2.
Although Complainant’s witness indicated that electricity was shut off at the breakers, it was not disclosed as to which breakers were shut off and when they were shut off.



3.
Although supplemental heat by way of a gas boiler was installed, Complainant’s witness was unable to identify which electric heating units the boiler supplemented.



4.
Complainant’s testimony about the new boiler offered no specifics as to its heating capacity and there was no evidence that gas bills increased as a result of the new boiler.



5.
Complainant’s testimony concerning the manner in which the facility was shut down after its claimed one day per week use during the 2000-2001 time frame is not convincing.  It is not credible for Complainant to have shut down and drained all water supplies (as was testified to) especially in light of the new hot water boiler that was installed.  Moreover, Complainant’s witness Greco’s suggestion that Complainant’s plumbing bills were high as a result of breaking pipes after draining thereof was offered only after PPL’s witness Brazina indicated that merely draining pipes would not remove water from pipes and that there would be freezing and breaking pipes and fixtures.  Moreover, Complainant did not introduce any bills or photographs or other documentation of the claimed extensive damage due to freezing pipes and fixtures.



6.
Complainant’s witness Greco’s testimony concerning the manner in which the electricity in the facility was shut down is also not convincing.  Complainant contends that all of the electricity in the center of the facility was shut off while at the same time that the BeBop Lounge area and Whistle Stop bar areas were in use.  As pointed out by Respondent, this would have required employees to cross the Peanut Bar/patio areas to reach the location of the kitchen in the dark at night to secure ice and to use the cooler.  This scenario defies credibility.



7.
Other inconsistencies in Complainant’s case include testimony by Complainant’s witness Greco that the kitchen area was not electrically powered, and his later contradiction of that testimony when he indicated that a freezer unit was kept there for ice.  The kitchen electricity could not have been continuously deactivated if a freezer was there and being used.  In addition, a microwave was present in the facility.  Moreover, as argued by Respondent, the plugging and unplugging of freezers and cooler units is a very inefficient way to operate such units as they would be required to run continuously for long periods of time to cool down to be useful, thereby having a significant impact on electric demand.  Indeed, continues Respondent, in the hours before the facility opened, if all of the heating, cooling, freezing, etc. devices were operating at their highest level to reach their opening temperature, the facility’s electric demand level would be high.



8.
Complainant’s shutting off electricity at breakers on a regular basis would have been a difficult undertaking for a facility of this size and Complainant’s indication that this occurred on a weekly basis is not convincing.



9.
Although Complainant’s witness Greco indicated that there were gas units and electric units and that all or some of the electric units were supplemented by the new gas boiler, he was unable to identify which units were gas and which were electric, while Respondent’s witness Brazina identified only one gas HVAC unit and six electric HVAC units.  Thus, the record supports a finding that the facility was primarily heated with electric units and was exclusively air conditioned with electric units.



10.
Although Complainant’s witness Greco’s testimony indicated that Complainant maintained a certain amount of food and that frozen pizza, hamburgers and hot dogs were kept at the facility to serve customers, Complainant’s witness failed to identify any freezer unit to keep these items frozen during the off time.



Moreover, while Complainant attempted to demonstrate high billings during the disputed period by showing reduced hours of operation and closed areas of the facility, these efforts were, indeed, reflected in the overall lower billed Kw (demand) and Kwh billings during said period.  Thus, from the record evidence, it would appear that Complainant’s claimed conservation efforts did result in reduced billings, but not as much a reduction as Complainant believes are warranted.  A comparison of the usage and bills shown in Appendix A attached hereto does not convincingly demonstrate that the disputed bills were abnormally high when compared to bills during comparable periods in other years.  Indeed, the chart set forth in Appendix A reveals that billed Kw and Kwh during the disputed period were actually lower than that for the preceding comparable year when the same meter was in place.  As to the subsequent period (12/13/01 – 8/15/02), there was a different meter, a new operator, and full hours of operation, and the total billings for this subsequent period are higher than for the disputed period; thus confirming the accuracy of the measured reduced usage during the disputed period when there were reduced hours of operation and closed facility areas.


Upon consideration of all of the foregoing, the Administrative Law Judge finds and concludes that Complainant has failed to convincingly establish a prima facie case that the disputed bills were abnormally high when compared to other comparable periods, and that its potential for utility usage was lower than billed for.  As aforesaid, any attempted electric conservation by Complainant is reflected in the reduced bills during the disputed period.



Even assuming arguendo that Complainant did present a prima facie case (which the Administrative Law Judge does not find or conclude), Respondent has gone forward and presented convincing evidence to rebut Complainant’s case.



Thus, Respondent introduced evidence that on March 30, 1992 (prior to the disputed period), the electric meter was tested at 100.1% accuracy on full load and 99.9% accuracy on light load (N.T. 103, 110; PPL Exhibit No. 5); the average accuracy of the meter being 100.00% as of 1992 (N.T. 111).  Moreover, the same meter was tested again on January 30, 2002 (subsequent to the disputed period) and the average accuracy was 100.0% (N.T. 111-112; PPL Exhibit No. 6).



Further, the uncontroverted testimony of PPL’s witness convincing demonstrated that with this type of meter, if it tested as being accurate in 1992 (as it did) and again in 2002 (as it did), the meter could not have failed in between (i.e., during the disputed period), and then gone back to being accurate, because if there were a failure in the metering system, it would not “heal” itself (N.T. 114-115, 120).  It should be noted that the meter in place during the prior December 30, 1999 to September 1, 2000 period and the disputed December 2000 to August 30, 2001 period was the same.  However, a new meter which passed all accuracy tests (N.T. 119) was installed in January 2002 and the billings on the above chart (December 13, 2001 to August 15, 2002) reflect the new meter.



Respondent’s rebuttal case did not end with evidence of meter accuracy.  Respondent continued and introduced convincing evidence as to Complainant’s potential for electric consumption during the disputed period.  PPL Exhibit No. 1 (a six page exhibit) is the energy audit introduced by the utility.  This audit focused on electric use and identification of all potential loads (N.T. 132).  The audit was performed on April 19, 2002 by PPL witness Brazina (in the presence of Complainant’s counsel and Complainant’s President, Mr. Greco, and PPL’s Mr. Haduck) who conducted a walk-through audit and completed an extensive list of all electric loads and identified what those loads would contribute to electrical demand (N.T. 132-133).  On PPL Exhibit No. 1, there appear the location, quantity, description of the load and information used to calculate what the demand contribution would be (N.T. 133-134).  This information included watts, horsepower, amps, volts, number of phases, and a calculation of what the load’s contribution would be to kilowatts.  The witness pointed out that this would constitute the demand portion of the bill (N.T. 134); the assumption being that the particular appliance was used at least once during each billing period in order to calculate the demand potential (N.T. 135-136).  The resulting total facility demand contribution, i.e., kilowatts, equaled 243 (N.T. 136).  The PPL witness did not stop at this point, but utilized Complainant’s information that certain areas of Complainant’s facility were in use and other areas were not.  These calculations appear on PPL Exhibit No. 1 under the column headed “Customer Defined Limited Operation.”  It is to be noted that areas which Complainant stated were not in use were not counted in reaching a potential demand total (N.T. 117).  Thus, on page 5 of PPL Exhibit No. 1, and based upon a limited operation, the sum of the loads Complainant indicated were operable or being used during the disputed period was 127 Kw (N.T. 137-138).  The PPL witness then computed the average as billed demand over a two year period of time and determined that 68 Kw was the average as-billed demand (N.T. 138; PPL Exhibit No. 1, p. 5).



In brief summary then, the audit disclosed the following (PPL Exhibit No. 1, p. 5):




Facility Potential

-
Kw =
243




Limited Operation

-
Kw =
127




Two years average as billed
-
Kw =
 68



As shown on PPL Exhibit No. 5 (middle column in Appendix A), the billed Kw for Complainant’s claimed limited operations during the disputed period does not exceed 127 Kw and indeed, in many months is well below the two year average of 68 Kw.



Next, the PPL witness addressed, inter alia, the interaction between the electric baseboard heat in the Long Bar area and the gas heat in the surrounding area (N.T. 139).  He credibly explained that in periods of time when it would be cold (January or February), the cold air falls to the ground; the electric baseboard units with thermostats down at 6 to 8 inches off the ground would come on first; the thermostats for the gas heat and cooling units located approximately 4½ feet off the ground would not sense the cold temperature until the electric units could no longer hold the temperature and then the gas units would come on (N.T. 140).  As it got colder and draftier, those units would run to full capacity.  Subsequently, after an outside warmer period of time, the upper thermostats (gas units) would be satisfied first and they would be shut off, but the lower electric thermostats down near the floor would continue to run until the set point of those electric units would be met and then they would be shut off (N.T. 140-141).  Thus, the first units to go on and the last to go off would be the baseboard electric units (N.T. 141).



As a further part of the energy audit, the PPL witness reported that there was very little insulation and many of the windows were single pane (N.T. 141).  In addition, the rail cars, which were all interconnected to Complainant’s facility, had no visible insulation between the metal skin and the internal finish of the rail car, i.e., no indication of any urethane foam (N.T. 141-142).  Moreover, the rail cars were not set on a foundation but on steel wheels and supported on rails.  Thus, pointed out the PPL witness, there were a number of places where there would be voids between two structures where one could see light and feel air and/or wind coming in or going out (N.T. 142).  


Further, the PPL witness observed that there were chest type beverage coolers in the bar area and that if those units were shut down, over a period of time they would eventually reach the temperature that was in the adjacent area (N.T. 143).  When they were turned back on, there would be a large impact on demand because the cooler would have to cool down all of its structure (i.e., its thermal mass), so that it might have to run to get down to whatever the set point would be (N.T. 144) and any cases of water/soda/beer would be an additional load which would make the coolers run continuously (N.T. 144).   


The PPL witness further explained that when heat pumps are shut down in portions of the building (as claimed by Complainant), the amount of energy used would be increased in order to maintain the same temperature (N.T. 144-145).



As to Complainant’s assertion that the water was shut off in restrooms, kitchens, etc., the PPL witness explained that there is no effect on the pipes and shutting off electric on a cold day would have a deleterious effect in that water in the traps under the sink, or bowls or fire sprinkler would freeze and burst the porcelain fixture and/or rupture the pipes (N.T. 145-146) and if that didn’t occur, it is an indication that heat had to be getting into those areas (N.T. 146).  Moreover, Complainant did not present convincing evidence or bills to substantiate increased plumbing bills.


In further rebuttal to Complainant’s case, the PPL witness testified that Complainant’s square foot usage comparison (Complainant Exhibit No. 12) was not an appropriate way to determine or apportion the amount of the bill (N.T. 153) because Complainant’s facility is all one included area, and the air current within the area tends to even out the temperature for the whole area.  The witness further explained that even if there were only operations in one small section, the normal convection occurrence of air would draw cool or warm air.  That is to say, if there were only heaters in one corner, they would try to heat the whole area.  Thus, continued the witness, the square footages don’t relate to where the loads were (N.T. 153).



Moreover, as depicted on Appendix A, the total degree days for the disputed period were 5898 as compared to 5229 for the prior comparable period, thus confirming that overall the disputed period of time experienced colder temperatures justifying the billings for the disputed period.


For all of the foregoing reasons, the Administrative Law Judge finds and concludes that even assuming arguendo that Complainant did present a prima facie case (which, as aforesaid, the Administrative Law Judge did not find or conclude), PPL has presented convincing and persuasive evidence in rebuttal to Complainant’s contentions.  Accordingly, the Complaint will be dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.



2.
Complainant has failed to meet its burden of proof.



3.
Respondent has presented sufficient and substantial evidence to rebut Complainant’s case.



4.
In providing service to Complainant, PPL has not violated any provision of the Public Utility Code, a Commission regulation or a Commission order.



5.
Complainant is obligated to pay Respondent the bills issued to Complainant for electric service at the Wilkes-Barre facility.

ORDER



THEREFORE,


IT IS ORDERED:



1.
That PPL Electric Utilities Corporation’s late-filed Exhibit No. PPL 11 (ordered to be filed by Administrative Law Judge Lovenwirth) is hereby received of record.



2.
That ALJ Exhibit No. 1 utilized at the Oral Argument held on March 15, 2004 is hereby made part of the record in this proceeding as requested by the parties.



3.
That Complainant’s Motion to Strike the Initial Brief of Respondent is hereby denied.


4.
That the Complaint of Jersey Central Railroad, Inc. against PPL Electric Utilities Corporation in Docket C-20016571 is hereby dismissed.



5.
That the record in this proceeding be marked closed.

Date:
April 12, 2004




___________________________________








Herbert Smolen







Administrative Law Judge
� 	Although Waldron dealt with a residential consumer complaint, the principles set forth therein are applicable to the instant business customer complaint.


� 	Appendix A is a compilation of information which the undersigned Administrative Law Judge extracted from the exhibits presented at the hearings before Administrative Law Judge Lovenwirth.  The Appendix was utilized at the Oral Argument of 3/15/04 and at the request of the parties was made part of the record in this case.  It is attached to this decision for convenience.  It is to be further noted that the Kwh and Kw columns in the 12/13/01-8/15/02 category were added by counsel for Complainant at the Administrative Law Judge’s direction.  It is also to be noted that Appendix A shows a billed amount of $18,462.08 as against the $18,564.00 as shown on Respondent Exhibit No. 9.  This difference is due to the elimination of a bill due 9/10/01 and a $2.00 difference in the bill of 1/31/01 (see Finding of Fact No. 8).
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