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Metropolitan Edison Company
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Exceptions of Joan Greene (Complainant) filed on March 15, 2004, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Michael A. Schnierle, issued in this proceeding on February 25, 2004.  Reply Exceptions were filed by Metropolitan Edison (Respondent) on March 26, 2004.  

History of the Proceeding


On December 24, 2002, the Complainant filed a Formal Complaint against the Respondent wherein she alleged that her bills for the months of January, February and March 2002, were inaccurate.  On February 5, 2003, the ALJ issued an Interim Order scheduling a settlement conference.  The ALJ commented that the mediation ended on August 12, 2003.


The ALJ noted that the matter before us was scheduled for hearing on December 27, 2003.  However, upon his review of the case file, the ALJ discovered that the Respondent had not filed an Answer to the Instant Complaint.  By Order dated November 3, 2003, the ALJ cancelled the hearing scheduled for December 27, 2003, and ordered the Respondent to file an Answer to the instant Complaint.  (I.D. at 1)  The Respondent filed an Answer to the Instant Complaint on November 21, 2003, wherein the Respondent admitted that that it had made a meter reading error.  However, the Respondent alleged that it had corrected the error and had rebilled the Complainant’s account for the correct amount.  


An evidentiary hearing was scheduled for February 12, 2004.  The Respondent appeared at the hearing represented by counsel but the Complainant did not appear.  On February 25, 2004, the ALJ issued an Initial Decision wherein he recommended that the instant Complaint be dismissed with prejudice for the Com​plainant’s failure to appear and prosecute her case.  
Discussion


The ALJ made three Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  


The ALJ found that pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), the Complainant bore the burden of proof in this proceeding.  The ALJ found that the Complainant had due notice of the hearing in this proceeding and failed to produce evidence to satisfy her statutory burden of proof.  


The ALJ stated that on February 9, 2004, he received a voluminous packet of materials from the Complainant which included a two page letter addressed to the ALJ that summarized her complaint against the Respondent, and informed the ALJ that she was unable to attend the hearing.  The ALJ found that the letter was not in the form of a petition served on the opposing party and filed at least five days before the scheduled hearing, as required by the Commission’s Regulations at 52 Pa. Code Section 1.15(b), 52 Pa. Code § 1.15 (b).  The ALJ pointed out that a formal complaint before the Commission must be heard in accordance with Section 703 of the Code, 66 Pa. C.S. § 703, that allows a complaint to be dismissed without hearing, but a complaint cannot be sustained without a hearing because pursuant to 66 Pa. C.S. § 332(a), the Complainant bears the burden of proof, and because each side is entitled to cross-examine the other side's witnesses.  Based upon the foregoing discussion, the ALJ recommended that instant Complaint be dismissed with prejudice.  (I.D. at 4).  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pennsylvania v. Penn​sylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


In her Exceptions, the Complainant generally alleges that the ALJ erred in not accepting the exhibits submitted to the ALJ prior to the hearing.  The Complainant points out that the package of materials, which contained the letter which was intended to inform the ALJ that she would be unable to attend the hearing on February 12, 2004, was received by the ALJ on February 9, 2004.  The Complainant asserts that the ALJ had sufficient notice of her inability to attend the hearing.  


The Complainant, in her Exceptions, offers the following explanation for not attending the evidentiary hearing:  
…I would have loved to attend the hearing after all the work I have put into my case.  My reason for non-appearance is justifiable.  I do not drive.  I do not own a car for someone else to drive me.  I cannot afford a cab fare from Mt. Wolf to Harrisburg and return because my income is at poverty level. 
(Exceptions at 9).  


The Respondent rejoins that the ALJ correctly recommended dismissing the instant Complaint with prejudice.  The Respondent continues that the Complainant had notice of the hearing but failed, by her own choice to attend.  The Respondent labeled the Complainant’s reasons for not attending the hearing as tardy and unsupportable.  


The disposition of the matter before us turns on a determination of whether the ALJ erred in dismissing the instant Complaint, with prejudice, due to the Com​plainant’s failure to attend the hearing.  In Jefferson v. UGI Utilities, Inc. Z‑00269892 (Order entered December 26, 1995), (Jefferson), we established a policy that a complaint can be dismissed with prejudice for failure to attend a hearing on the merits.  


In Jefferson, the following factual situation applied:  
Upon review of this matter, we find that Mr. Jefferson is using the complaint process to avoid termination of his gas service.  We note that prior to July 1993, Mr. Jefferson entered into 11 payment agreements with UGI and defaulted in all of them.  Since July of 1993, Mr. Jefferson has defaulted on 5 more payment arrangements.  (I.D. at 5).

In the matter before us, the Complainant requested a hearing on his alleged inability to pay his gas bill.  The Commission provided due notice of the scheduled telephonic hearing and assigned ALJ Cohen to preside at the hearing.  Mr. Jefferson did not notify the Commission that he would be unable to attend the hearing, nor did he request a continuance.  

(Jefferson at 5).


In Jefferson, the Commission was dealing with a customer who was abusing the administrative process to avoid termination of his gas service for non-payment of bills for gas service.  The intent of Jefferson and its progeny was to deal with abuses of the administrative process.  In the matter before us, we do not find an abuse of the adminis​trative process.  The dispute arising in this case results from what appears to be the Complainant’s misunderstanding of the administrative process.  


The ALJ noted that he was in receipt of the package which contained the Complainant’s written request for either a postponement or for the adjudication of the matter without a hearing three days before the actual hearing.  Therefore, the Complainant did inform the presiding officer that she could not attend the hearing; nevertheless it was not an effective way to do so.  


In our deliberation of this matter, we are mindful that the Complainant is proceeding, pro se.  Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), confers upon us the discretion to liberally construe our Regulations and to grant a waiver of our Regulations provided that the substantive rights of a participant are not adversely affected.  (See also 52 Pa. Code § 1.2(c)).  


Upon reflection we find that the Complainant would have been far better served to have called the Office of Administrative Law Judge (OALJ) and requested a rescheduling of her hearing to a date when a telephonic hearing could have been made available.  We are persuaded by the remarks by the presiding ALJ who observed as follows.  



The ALJ himself made the following comment:  
Because Ms. Green did not attend the hearing and present evidence, I have no choice but to dismiss her complaint.  This result is somewhat regrettable here because Ms. Green seems to have put considerable effort into pressing her complaint with MetEd and preparing her exhibits; nevertheless, the law does not permit a decision to be based on evidence that has not been properly offered and admitted into the record.

(I.D. at 4).



Based on the totality of the facts and circumstances in this proceeding, we feel constrained to exercise our discretion in this matter and to remand the matter to the OALJ for such hearings as deemed appropriate, culminating in the issuance of  Initial Decision Upon Remand.  

Conclusion


Based upon the foregoing discussion, we will grant the Exceptions of the Complainant to the extent consistent with this Opinion and Order.  We reverse the Initial Decision of ALJ Schnierle and remand the matter to the OALJ for hearings, and an Initial Decision Upon Remand; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Joan Greene are hereby granted to the extent consistent with this Opinion and Order.  


2.
That the Initial Decision of Administrative Law Judge Michael A. Schnierle is hereby reversed.  


3.
That the matter be remanded to the Office of Administrative Law Judge for such hearings as deemed appropriate, culminating in the issuance of an Initial Decision Upon Remand.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 7, 2004
ORDER ENTERED:  May 10, 2004
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