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HISTORY OF THE PROCEEDING
On January 22, 2003, Christine Savage Kilroy (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20039329.
  The Complaint alleged that on complainant’s February, 2002, bill respondent had billed approximately $220 for “electricity used in the Summer of 2001.”  Complainant questioned this billing.
On February 19, 2003, respondent filed and served its Answer (Answer) and also filed and served a Motion To Dismiss (Motion), endorsed with a Notice To Plead.
By Notice dated May 23, 2003, an Initial Prehearing Telephone Conference was scheduled for August 25, 2003, and the case was assigned to me.

As is my customary practice, I issued a Telephonic Prehearing Conference Order (Prehearing Conference Order), dated May 27, 2003.  The Prehearing Conference Order advised the parties regarding, among other things, requests for schedule change or continuance procedures, prehearing conference procedures, discovery procedures, attorney representation requirements, and the requirement that the parties keep me advised of the telephone number at which they wished to be contacted.  The Prehearing Conference Order also required the parties to serve Prehearing Conference Memoranda on or before August 18, 2003, and specified the contents thereof.  Finally, the Prehearing Conference Order reminded the participants of the date and time of the scheduled telephonic prehearing conference.
On August 5, 2003, complainant requested a continuance of the scheduled Initial Prehearing Telephone Conference.  Counsel for respondent had no objection to the requested continuance.

By Hearing Cancellation/Reschedule Notice dated August 20, 2003, the Initial Prehearing Telephone Conference was rescheduled to October 6, 2003.

By Second Prehearing Conference Order dated August 21, 2003, the date for service of the parties’ prehearing conference memoranda was changed to September 29, 2003.
On October 1, 2003, respondent filed and served its prehearing conference memorandum.
The Initial Prehearing Telephone Conference took place as scheduled on October 6, 2003.  Complainant appeared Pro Se and respondent appeared by counsel, Priya Sankar, Esquire.  A transcript of the proceeding containing twenty (20) pages was produced.
By Telephone Hearing Notice dated October 23, 2003, an Initial Telephone Hearing was scheduled for February 12, 2004.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated October 23, 2003.  The Prehearing Order advised the parties with respect to Commission procedure, directed the submission of proposed exhibits by both respondent and complainant at least one week prior to the hearing, and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the telephonic hearing.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled telephonic hearing and of their responsibility to advise of any change in the telephone number at which they were to be contacted.

On October 30, 2003, complainant requested that the scheduled hearing be continued from February 12, 2004, because she was pregnant and had a due date of January 30, 2004.  Counsel for respondent agreed to the continuance request.
By Hearing Cancellation/Reschedule Notice dated October 31, 2003, an Initial Prehearing Telephone Conference (sic) was rescheduled to March 22, 2004.

By Hearing Change Notice dated March 3, 2004, the type of proceeding scheduled for March 22, 2004, was corrected to an Initial Telephone Hearing.

By letter dated March 5, 2004, I confirmed to the parties that the proceeding on March 22, 2004, would be a hearing, not a prehearing conference.  I also called complainant’s attention to Order paragraphs 7 and 10 of the Prehearing Order, reminding her of her burden of proof at the scheduled hearing.
The Initial Telephone Hearing occurred as scheduled on March 22, 2004.  Complainant appeared Pro Se and presented evidence by way of her own testimony.  Respondent appeared by counsel, Priya Sankar, Esquire, and presented evidence by way of the testimony of one witness, Teresa Anne Ferrier, and the introduction of one exhibit (PECO Exhibit 1).
A transcript of the proceeding containing thirty-seven (37) pages (numbered 21 through 57) was produced.

The record was closed at the end of the hearing on March 22, 2004.

FINDINGS OF FACT

1.
On January 22, 2003, complainant filed a Complaint questioning respondent’s February, 2002, billing of approximately $220 for electricity used in the Summer of 2001.

2.
During the period March, 2001 through April, 2002 complainant was a customer of New Power for electric generation service.
3.
During the period that complainant was a customer of New Power for electric generation service respondent was New Power’s billing agent.

4.
During the period that complainant was a customer of New Power for electric generation service respondent provided all meter reading service to complainant.

5.
Under an agreement between New Power and respondent, respondent paid New Power for a customer’s generation service charge and then collected from the customer.
6.
Due to an error, respondent had to re-bill complainant for electric service for the months of June through August, 2001.  Respondent did not receive New Power’s corrected charges for that period until January, 2002.

7.
In February, 2002, respondent billed complainant $224.80, which it had paid to New Power, for New Power’s corrected charges for electric generation service for the period June through August, 2001.
8.
Respondent does not have New Power’s calculations of the electric generation service charge to complainant for the period June through August, 2001.  Respondent merely billed complainant for the amount it had paid to New Power.
DISCUSSION
As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

This case arises, as have a number of others, from the ill-starred reign of New Power as the provider of last resort default supplier other than respondent (CDS Provider) in respondent’s service territory.
  How that came about is set forth in the Commission’s Order entered November 30, 2000, in In Re: PECO Energy Company Competitive Default Service Program Bidding: Joint Petition For Approval Of Competitive Default Service Coordination Agreement, Docket Number A-110550 F0147, at pages 2 – 5:
Background

Paragraph 38 of the Company’s Joint Petition for Full Settlement of PECO’s Restructuring Plan (“Restructuring Settlement”), which was approved by Commission order entered May 14, 1998, required that twenty percent (20%) of all PECO’s residential customers, determined by random selection, be assigned to a provider of last resort default supplier other than PECO (“CDS Provider”).  The CDS Provider was to be selected by the Commission on the basis of a Commission-approved energy and capacity market price bidding process.  As established by that paragraph, CDS included all customer care functions.



On June 22, 2000 the Commission approved PECO’s Merger Settlement.  Application of PECO Energy Company, Pursuant to Chapters 11, 19, 21 and 28 of the Public Utility Code, for Approval of a Plan of Corporate Restructuring, Including the Creation of a Holding Company and (2) the Merger of the Newly Formed Holding Company and Unicom Corporation, Order entered June 22, 2000 at Docket No. A-110550F0147.  Paragraph 52 of that settlement revised the CDS bidding process by requiring that the Company issue a Request For Proposal (“RFP”) for electric generation and capacity only, excluding customer care functions.  Under Paragraph 52a the Commission was to select a winning bidder by July 1, 2000.  The Commission’s April 29, 1999 Order establishing the rules for PECO’s CDS provided that CDS would be awarded to the qualified bidder with the lowest price.



Under Paragraph 52b of the Merger Settlement, in the event no winning bidder was selected under the RFP process described above, the Company agreed to engage in good faith negotiations with a qualified supplier to enter into a bilateral CDS agreement for provision of electric generation supply and capacity to the percentage of PECO’s residential customers included in the CDS bid process.



The Merger Settlement further required that the CDS Agreement:



(1) include a schedule for implementation;



(2) not require CDS Customers to pay generation rates in excess of the otherwise applicable shopping credits; and 



(3) not impose additional costs to PECO as compared to costs PECO would have incurred if the CDS load had been awarded in accordance with the terms of the Restructuring Settlement.



On April 6, 2000, the Company issued an RFP for electric generation supply and capacity only.  A copy of the RFP was attached to the Joint Petition as Appendix A.



On August 22, 2000 the Commission issued a Secretarial letter stating that the bid it received in response to the April 6, 2000 RFP was non-conforming and directing PECO to proceed with the bilateral CDS negotiations.



On August 24, 2000, the Company issued an RFP containing the Company’s rules for bilateral CDS agreements.  A copy of this document was attached to the Joint Petition as Appendix B.  That RFP established the deadline of September 8, 2000 for submission of CDS bids.



By the September 8 deadline, three bidders submitted generally conforming bids, each to supply the entire CDS load.  PECO then entered into separate discussions with each of those three bidders.



Based on those discussions, and an evaluation of each bidder’s overall bid package, on October 3, 2000, PECO selected New Power, the qualified bidder offering the lowest CDS price, as the winning bidder to serve the entire CDS load.  (footnote omitted)
Unfortunately, New Power ultimately sought bankruptcy protection in the U.S. Bankruptcy Court for the Northern District of Georgia (Case No. 02-10835 through 02-10837) and went out of business in Pennsylvania and elsewhere.  As part of the process, New Power dismissed virtually all its employees.  Billing records regarding individual customers, for the most part, are no longer available. As a result, it is impossible for it to present witnesses or evidence at any hearing before the Commission.
Complainant was a customer of New Power for electric generation service from March of 2001 to April of 2002.  During this period respondent served as the billing agent for New Power and included its charges, along with respondent’s own charges for transmission and distribution services, on its bills.  Under an agreement between respondent and New Power, respondent paid New Power’s charges for generation service whether or not respondent received payment from the ultimate customer, such as complainant.  In other words, respondent “fronted” the money owed to New Power by respondent’s own customers so that the amount became owed to respondent.
In this case, New Power delayed billing for the months of June, July, and August, 2001, in the amount of $224.80.  When it did bill, respondent paid this amount to New Power and subsequently billed complainant.  Complainant does not deny receiving electric service during the months in question.  She only questions if the amount charged by New Power is correct.  However, as respondent’s witness testified, respondent cannot substantiate the calculation of the amount claimed by New Power, but can only prove that it is the amount respondent paid to New Power on complainant’s behalf.  As unpleasant as it may sound to complainant, this is all respondent can be expected to do.  Complainant’s questioning of New Power’s calculations would, at this point, have to be done under the auspices of the Bankruptcy Court for the Northern District of Georgia.

As the party bearing the burden of proof in this case, complainant has failed to prove by a preponderance of the evidence that respondent has violated a statute which the Commission has jurisdiction to administer, or a regulation or order of the Commission.  Consequently, complainant’s Complaint must be dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of the above-captioned Complaint.

2.
As the proponent of a rule or order, complainant has the burden of proof in this matter.
3.
To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.
4.
Complainant must bear the burden of proof by a preponderance of the evidence.

5.
Complainant has failed to prove by a preponderance of the evidence that respondent has violated a statute which the Commission has jurisdiction to administer, or a regulation or order of the Commission.
6.
Complainant’s Complaint must be dismissed.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Christine Savage Kilroy against PECO Energy Company, Docket Number C-20039329 is dismissed.
2.
That the record at Docket Number C-20039329 be marked closed.
Date: April 13, 2004



















Wayne L. Weismandel









Administrative Law Judge

�	Complainant filed one formal complaint form that listed as the “[n]ame of company your complaint concerns” both respondent and The New Power Company (New Power).  The Commission’s Secretary’s Bureau established two complaint files and assigned Docket Number C-20039328 to the complaint against New Power and Docket Number C-20039329 to the complaint against respondent.  Docket Number C-20039328 was marked closed by Final Order entered November 5, 2003.


�	See, Michael P. Tabakin v. PECO Energy Company and The New Power Company, Docket Number C-20028857, Final Order entered August 22, 2003; John Gary, et al. v. The New Power Company, Docket Number C-20028376, Final Order entered July 29, 2003; Christine Savage Kilroy v. The New Power Company, Docket Number C-20039328, Final Order entered November 5, 2003.
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