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HISTORY OF THE PROCEEDING



On February 19, 2003, Joseph K. Barr (Complainant) filed a Complaint with the Commission against PECO Energy Company (Respondent or Company or PECO) claiming that he had received substandard service in the form of mistreatment from the company employees.  On March 25, 2003, PECO filed its Answer denying the material allegations of the Complaint.



The telephonic hearing was held on Tuesday, April 13, 2004.  Complainant appeared on his own behalf and presented oral testimony.  PECO was represented by counsel and presented the testimony of a customer relations supervisor.  The record was held open for one late-filed exhibit from each party and was closed upon receipt of the last exhibit on April 23, 2004.  The hearing was transcribed and produced a transcript of 55 pages.  


The case is now ready for decision.

FINDINGS OF FACT



1.
Complainant is Joseph K. Barr, 791 Highway 902, Pittsboro, NC 27312.



2.
Respondent is PECO Energy Company, a jurisdictional public utility.



3.
The PECO account in question was in the name of James J. Barr, who died in 1998.  Tr. 7.


4.
The account served the home owned by Joseph K. Barr, formerly the home of the deceased, at 43 Heather Road, Churchville PA  18996 at the time that the subject incident occurred.  



5.
On or about November 1, 2002, Complainant telephoned PECO to find out the proper procedure for terminating service since he had sold the house on Heather Road.  Tr. 7.


6.
On November 13, 2002, Complainant telephoned PECO to ask the utility to terminate the service in his father’s name at the home owned by Complainant, on November 15, 2002, when Complainant was moving from the residence.  At that point, the utility representative informed Complainant that he needed documentation regarding his father’s death.  Tr. 7.



7.
The utility representative and other utility employees could be heard making inappropriate comments regarding Complainants’ telephone call.  Although Complainant was reluctant to repeat the terms used by the utility representatives, he said that the representatives used terms such as “bogus Barr,” “dead issue,” “Nazi,” and “white trash,” as well as references to various parts of the male and female anatomy.  Complainant characterized the language as vulgar and better suited to a locker room.  Tr. 15.


8.
Complainant was moving not only from the residence in question but from the state, and needed to leave in a matter of a few hours due to a serious family illness. Tr. 8, 16. 



9.
Complainant tried to explore ways to satisfy the Respondent’s requirements for terminating service before he left, but the utility representative laughed and informed Complainant that the account would be sent to a collection agency. Tr. 16-17.




10.
Complainant objected to his poor treatment and threatened to report the incident to the PUC, but the utility representative was “not fazed” by the threat.  Tr. 17.


11.
Respondent did assign the debt to a collection agency.  Tr. 17, Complainant Exhibit 1.


12.
Complainant called the PUC to lodge a complaint regarding the incident upon completion of his calls to the utility.  Tr. 18.


13.
Respondent presented Brenda Eison, manager of quality program in the call center, who was the supervisor of the group which answered Complainant’s calls on November 13, 2002.  Tr. 23.


14.
Respondent’s records show that Complainant called the utility three times on November 13, 2002.  Tr.38.


15.
Respondent’s records show that Complainant hung up the telephone before he could be connected to a supervisor.  Tr. 25.


16.
Respondent’s records show that Respondent’s “PUC group” returned Complainant’s telephone call on November 14, 2002, because Complainant had complained to the PUC upon completion of his calls to Respondent on November 13, 2002.  Tr. 39-40.


17.
Respondent testified that an internal investigation would have been conducted in the normal course of business upon receipt of the telephone call from the PUC investigator but that it would have been conducted by the utility’s “PUC group.”  Tr. 47.


18.
Ms. Eison did not have the results of that investigation, and neither did she request the records from the person at PECO who would have had them.  Tr. 47-48.


19.
PECO trains its customer service representatives by coaching and monitoring their work until each employee is ready to take calls unsupervised before any can take those calls without supervision.  Tr. 26-27.


20.
PECO’s policy is to remove any customer service representative from the phones if he or she uses racial slurs or cursing.  The employee would be disciplined, possibly suspended or terminated.  Tr. 27.


21.
PECO supervisors listen to calls and its recording system records calls randomly during the regular course of business.  Tr. 26.


22.
The calls made by Complainant on November 13, 2002 were not recorded. Tr. 51. 


23.
The recordings are kept for three months and then the tapes are recycled because PECO does not have the capacity to keep them indefinitely due to the nature of the system and the volume of the calls received. Tr. 26 


24.
The customer service representatives are located in a large room with cubicles where calls can be overheard by other service representatives and usually by a supervisor as well.  Tr. 40.
DISCUSSION


The present Complaint states that Complainant was subjected to ridicule and otherwise unreasonable treatment by Respondent utility when Complainant attempted to terminate the electric service to his residence, which had been sold, prior to his leaving the state.  The complication is that the service had still been in his father’s name, and his father had died in 1998.  Complainant owned the residence but had not transferred the service to his own name in the ensuing years.  He had, as had his father before him, kept up the payments and the final bill was for the last billing cycle.  



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint,  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



If the Complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If the utility does not rebut that evidence, a complainant will prevail.  If the utility rebuts the evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains with the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980); Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  


The Complaint is that the service offered by Respondent was poor enough to be actionable.  The Commission has exclusive original jurisdiction over the reasonableness, adequacy and efficiency of public utility services.  Santo v. Dauphin Consol. Water Supply Co., 436 A.2d 197 (Pa. Super. 1981); Elkin v. Bell Tel. Co., 372 A.2d 1203 (Pa. Super. 1977), aff’d. 491 Pa. 123, 420 A.2d 371 ( 1980).  The Public Utility Code provides that every jurisdictional public utility shall provide reasonable service:

§ 1501.  Character of service and facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . .

66 Pa. Code § 1501.



The statutory definition of “service”
 is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. Ct. 1995).  An electric utility’s “service” includes any and all acts related to the function of the distribution of electrical energy.  West Penn Power Co. v. Pa. Publ. Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth.Ct. 1990).  “Service” must include the crucial acts of turning on and turning off the electricity.  Therefore, discontinuance of service must be adequate, efficient, safe and reasonable.  Complainant has presented a case where the performance of the utility in discontinuing electric service has fallen well short of “adequate, efficient, safe and reasonable.”  


Commission regulations provide:

§ 56.16.  Transfer of accounts.


(a) A ratepayer who is about to vacate premises supplied with utility service or who wishes to have service discontinued shall give at least 7 days notice to the utility and a nonratepayer occupant, specifying the date on which it is desire that service be discontinued.  In the absence of a notice, the ratepayer shall be responsible for services rendered.  52 Pa. Code § 56.16.  



Although Complainant is not the named ratepayer, he was the de facto ratepayer since he paid the electric bills for the residence from the time of his father’s death in 1998 until the service was switched to the new homeowner on November 15, 2002.  He did provide Respondent with two weeks’ notice that he was vacating the subject premises and wished to have the electric service discontinued at that time.  He was not informed until November 13, 2002, that he needed to provide proof of his father’s death before the account could be discontinued.  I note, however, that service was transferred to the new owner on November 15, 2002, when the new owner requested it.  Therefore, no monetary harm was done to Complainant due to Respondent’s refusal to discontinue service based on his request.  Complainant’s actions were in accordance with the Commission’s requirements, but, through no fault of his own, Complainant failed to meet the PECO requirement that notice be provided in writing.  As he states in his Complaint, “If PECO gave me “bad” information and I subsequently failed to follow their prescribed protocol, the service representatives should have at least tried to help me and not have used the occasion to humor themselves.  PECO did indeed have the ability to help me but in fact ridiculed my considerable concerns.”  Complaint, p. 2, paragraph 5.  


Complainant states that PECO’s customer service representatives used vulgar language and were rude and insulting to him and to his family, by reference.  He states that, after his father had been a PECO customer in good standing for seventy years, and after he, too, had been a PECO customer in good standing prior to discontinuing service to move to North Carolina, they deserved to be treated with respect.  He is correct.  “Adequate, efficient, safe and reasonable service” under Section 1501 includes the utility’s duty to treat its ratepayers as valued customers, not as objects of scorn and ridicule.  


It also includes a duty to help a ratepayer who is trying to discontinue service to do so in an efficient and expedient manner.  Complainant is correct when he states that, if the utility’s representative failed to give him accurate information regarding their requirements for discontinuance on November 1, 2002, then he should have been afforded aid, not ridicule, when he found himself in a bind on November 13, 2002. 


Respondent states that an investigation was conducted but did not offer the results of its investigation.  It offered no assurances that the situation had been researched, or that any steps had been taken to insure that the individual or persons involved had been identified, questioned, retrained, or dealt with in any way.  Respondent failed to rebut Complainant’s testimony, and therefore, the Complaint will be sustained.



The Commission’s remedial and enforcement powers do not include power to award damages to private litigants, but Complainant states that he is not seeking monetary damages.  Rather, he states that his Complaint is about the principles involved, and that the appropriate remedy is up to the Commission since he was unsure what the Commission has the authority to do.  He continues, “I am seeking an apology from PECO Energy and compensation for the stress they caused.”  Complaint, p. 3.  



The Commission’s stated authority does not stretch to requiring jurisdictional public utilities to apologize to its individual ratepayers, although it is obvious that had PECO done so, this matter could have been settled without litigation.  It is also obvious that PECO should have done so, and profusely.  However, the Commission can impose a nominal civil penalty upon PECO, 66 Pa. C.S. § 3301.  Respondent should have been alerted to the possibility of a civil penalty where the Complaint mentions “compensation” and “appropriate action.”  The amount of the penalty is small, $200, but should be enough to warn PECO that this type of behavior will not be sanctioned.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over this action and the parties.  66 Pa. C.S. § 701.



2.
The party filing the Complaint bears the burden of proof.  66 Pa. C.S. 
§ 332(a).



3.
Complainant has sustained his burden of proving his Complaint.



4.
The Commission has jurisdiction over the reasonableness, adequacy and efficiency of public utility services.  Santo v. Dauphin Consol. Water Supply Co., 436 A.2d 197 (Pa. Super. 1981); Elkin v. Bell tel. Co., 372 A.2d 1203 (Pa. Super. 1977), aff’d. 491 Pa. 123, 420 A.2d 371 (1980).  



5.
“Service” includes the process of discontinuance of service within the meaning of the Public Utility Code.  66 Pa. C.S. § 102.



6.
Usage of vulgar language and insults to Complainant and regarding Complainant and his family is a violation of the statutory requirement that Respondent provide reasonable, efficient, safe and reliable service within the meaning of the Public Utility Code.  66 Pa. Code § 1501.



7.
Complainant fulfilled his burden of proof where his testimony that utility representatives used vulgar language and made fun of him and his family was not successfully rebutted by the utility.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


8.
A civil penalty is warranted where the utility violated the Public Utility Code and is forewarned of its possible imposition by mention of compensation and appropriate action in the Complaint.  66 Pa. C.S. § 3301.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Joseph K. Barr, 791 HGWY 902, Pittsboro, NC 27312 at PUC Docket No. C-20039539, is sustained.



2.
That Respondent PECO Energy Company shall pay a civil penalty of two hundred dollars ($200.00) for the violation of 66 Pa. C.S. § 1501 regarding failure to provide, adequate, efficient, safe and reasonable service as is necessary and proper for the accommodation, convenience, and safety of its patrons, employees, and the public, to be paid by certified check or money order within 30 days after service of the Commission’s Order and forwarded to:

Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg PA  17105-3265



3.
That PECO Energy Company cease and desist from further violations of the Public Utility code and the Public Utility Commission’s regulations.

Dated:  May 12, 2004




________________________________








Susan D. Colwell








Administrative Law Judge
� “Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or any thing furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. § 102. 
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