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ORDER

BY THE COMMISSION:


The Duquesne Light Co., (Duquesne), was directed by Commission Order entered on December 18, 2003, to file a tariff supplement implementing a recommended decision with modifications within 45 days of the entered date of that order.  Strategic Entergy, LLC and Duquesne Industrial Interveners filed exceptions to the filing.  Dominion Retail, Inc. filed comments to the supplement.  Duquesne filed their Tariff Supplement No. 4 to Coordination Electric Tariff 3S on February 16, 2004.

Both Strategic Energy and Dominion Retail have objected to the last sentence in the definition of “shed load” as included on first revised page 6a of the compliance filing.  DQE’s proposed sentence Page 6a states:  “Additionally, each LSE shall have the right to interrupt its own contracted interruptible service customers without penalty, but interruption of an interruptible customer due to an energy supply default of an LSE other than the one contractually obligated to serve that interruptible service customer shall be considered a deliberate interruption of service and a ‘Shed Load’ event.”  

Dominion claims that the sentence on Page 6a is nowhere in the record, was never approved nor mandated by the Commission, and that a shed load event was never considered to include the interruption of interruptible customers (Comments of Dominion Retail, p. 2).  Strategic Energy agrees with Dominion and is further concerned that the language is not in response to any Commission directive and appears contrary to DQE’s shed load penalty submission on remand and our December 2003 order which, in Strategic’s view, excluded interruptible service as a “shed load” event (Strategic Exceptions, pp. 1-2).  


Duquesne’s Reply Exceptions emphasize that its filing addresses the reliability concerns arising from those Electric Generation Suppliers (EGS) that fail to deliver sufficient energy into DQE’s control area.  DQE’s claims that these provisions are critical because it is physically impossible for DQE to limit interruptible service curtailments only to an EGS’ interruptible customers in an instance where an EGS’ utilization of non-firm transmission results in the curtailment of EGS energy schedules (DQE Reply Comments, pp. 2-3).  In support of this view, DQE refers to the events of July 29, 2002, where  “as a result of (transmission loading relief measures) in the American Electric Power  (“AEP”) control area, EGS energy schedules utilizing non-firm transmission into the Duquesne control area were curtailed.”  Moreover, DQE emphasizes that it was subsequently “forced to shed the load of all of its [DQE’s sic] interruptible customers” in order to prevent adverse impacts on the reliable delivery of energy supplies in its control area (DQE Reply Comments, pp. 3-4).  DQE dismisses the claims of Dominion and Strategic by noting that DQE consistently considers such curtailments of DQE’s interruptible customers to be shed load events (DQE Reply Comments, p. 3).  

DQE’s record statements also indicate that “Between the hours of 0959 and 1827 on July 29, 2002, as a result of Transmission Loading Relief (“TLR”)
 measures initiated in the American Electric Power (“AEP”) control area, EGS energy schedules of over 340 MW utilizing non-firm transmission into Duquesne’s control area were curtailed and EGSs could not find replacement supply.  Strategic had over 300 MW and Dominion had over 10 MW curtailed.  Consequently, Duquesne was forced to shed the load of all of Duquesne’s interruptible customers because it is not able physically to curtail service only to customers of a defaulting EGS.  Duquesne avoided curtailment of Duquesne’s firm service customers through its own actions and by actions of Orion Power Midwest/Reliant (Duquesne’s POLR supplier) and other EGSs, who were purchasing firm transmission service.  Reliant supplied Duquesne with 300 MW or more for three hours on July 29th over and above its POLR obligation to assist Duquesne with control area deficiencies.  Historically, no transactions utilizing the same facilities, but with firm transmission, have ever been curtailed.”  ALJ’s Decision of August 25, 2003 at p. 3 citing DQE’s statements.  


These considerations lead the ALJ to conclude, as a matter of law, that the current level of electricity supplied by electric generation suppliers into the control area of Duquesne Light Company is unreasonable and inadequate to meet the reliability requirements of the Public Utility Code……  “The participation of Duquesne Light Company in ECAR should not be construed as an invitation for EGS's to “lean” on ECAR’s reserve sharing mechanism to cure repeated defaults in delivery.” ALJ’s Decision of August 25, 2003 at p. 70.  

Upon consideration of the parties’ Exceptions and Reply Exceptions, we conclude that the excerpts demonstrate that any disruption of ‘interruptible’ service of Duquesne’s customers due to the lack of energy supplies of an EGS is ‘unreasonable’ and needs to be addressed in furtherance of reliability.  We agree with the ALJ that provisions are needed so that an EGSs cannot be permitted to ‘lean’ on the system when those actions are detrimental to reliability.  

For these reasons, we are permitting DQE’s proposed language to become effective.  However, we believe there must be one modification concerning penalties in DQE’s proposed language.  The current language has the effect of saying that if a Load Serving Entity (LSE) suffers an “energy supply default” which leads Duquesne or another LSE to interrupt service to one of their interruptible customers, it will be a “shed load” event and, therefore, could automatically be subject to penalties.  

Our December Order agreed with the ALJ that individual entities must be responsible for their own decisions in the marketplace without leaning on others or the system. (December Order at 15).  Our December Order supported the imposition of penalties in order to ensure reliability.  (December Order at 17).  However, our December Order also refused to impose penalties in those situations where an EGS demonstrates “best efforts” to ensure delivery of energy into the Duquesne control area in amounts sufficient to meet its forecasted load or in Force Majeure cases.  (December Order at 17 -18).  


Best efforts include, at a minimum, the existence of firm energy and firm transmission to serve load as well as a showing that the EGS did not divert the energy to sell in other markets.  (December Order at 17).  The best efforts exception, however, is not intended to alter an EGS’s obligations relating to “out of pocket” expenses incurred as a result of such a failure to deliver.  Regardless of best efforts, we held that an EGS remains responsible to its customers and the control area operator for its scheduled load.  (December Order at 17, n. 5).  

In view of these considerations, we conclude that the language of this section of the tariff must be supplemented with the phrase”subject to penalties where appropriate.”  This supplemental language makes this provision of the tariff consistent with the December Order.  Our supplemental language reinforces the December Order’s determination as to when, and under what circumstances, penalties are appropriate.  The supplemental language is also consistent with the December Order’s determination that penalties must be consistent with their underlying purpose i.e., ensuring reliability, and for that reason penalties will not be imposed where “best efforts” are established or in Force Majeure cases.  

We are adopting tariff language which provides as follows:

“Additionally, each LSE shall have the right to interrupt its own


contracted interruptible service customers without penalty, but


interruption of an interruptible customer due to an energy supply


default of an LSE other than the one contractually obligated to serve


that interruptible service customer shall be considered a deliberate


interruption of service and a ‘Shed Load’ event and will be subject to 


penalties where appropriate.”





Rule 4.7(a)

Dominion Retail has objected to the language submitted by Duquesne for Rule 4.7(a) which states, 

“In the event that the EGS does not either schedule the forecasted load obligation according to the EGS Supply Forecast, as contemplated by Rule 6.1 hereof, or schedules the forecasted load obligation as contemplated by 
Rule 7.3.1 hereof, then:…..”


 Dominion states this phrase lacks clarity and refers to the phrase as “tortured phraseology”.  Duquesne submits that no clarification is required if the language is read consistent with the incorporated tariff rules.  This precise phrase was a part of the original settlement and was not modified in the December 18, 2003, Order.  

We believe the provision’s intent is discernable notwithstanding Dominion’s understandable concern about phraseology.  Moreover, any ambiguities that subsequently stem from this language will be resolved if and when they arise in the future.  For that reason, we see no reason to disturb this provision’s language at this time.  

Strategic Energy has submitted proposed language for inclusion in this section.  Strategic’s proposed Rule 4.7(a)(iii) language provides as follows:  

“The EGS shall receive from the Company a credit in an amount of dollars equal to the credit under the OATT applicable to an over-delivery of an amount of Energy equal to that portion of the EGS Energy Imbalance attributable to the portion of such over-delivery that exceeds 110% of such forecasted load obligation (without reduction of any costs the company incurs in disposing of such excess energy) if that portion of the over-delivery occurred at the Company’s request.”
 
This language requires an EGS to receive credit from DQE whenever DQE requests, and the EGS delivers, energy in excess of 110% of its forecasted load obligation.  In such instances, the credit shall not be reduced by the costs DQE incurs to dispose of any over delivery in excess of 110% if the over-delivery occurs at DQE’s request.  

DQE does not object to this supplemental language although DQE believes that the Commission’s December Order does not require such language.  


We agree.  We note that neither the settlement nor the modifications suggest any need to include this language in the compliance filing.  Our December Order determined that there must be some consequence for consistent over-delivery of energy in excess of a reasonable band and that sacrificing energy value for over-deliveries in excess of 110% was an appropriate resolution of this issue.  (December Order at 15).  Our December Order recognized that if an over-delivery occurred at Duquesne’s request, clearly payment for that energy should be made because it does not stem from any EGS failure.  (December Order at 15, n. 3).  


Duquesne has no objection to this supplemental language as part of its Rule 4.7(a)(iii) provisions.  Therefore, we will approve replacing DQE’s proposed with this supplemental language.  
Rule 4.7(b)

In the Commission’s December 18, 2003, Order, Duquesne was directed to develop a formula to provide for distribution of net revenues from supply violation charges.  The company was also directed to address distribution in the event no service interruptions result from EGS failures.  Duquesne was directed not to limit the fund to revenues collected only for hours during which interruptions occurred.  They also were not allowed to return penalties to EGS’s in the event interruptions do not occur.  

DQE’s proposed language concerned the Duquesne Industrial Interveners.  The Industrial Intervenors contend that Rule 4.7(b) appears to limit the compensation available to customers interrupted in “shed load” conditions to only penalties collected during the “shed load” hours.  

In response to that concern, DQE submitted the following language in Rule 4.7(b) with the underlined portion being the supplemental language as suggested by the Industrial Interveners group:  


“Any penalties collected under 4.7(a)(iii) and 4.7(a)(iv) above in 

excess of the Company’s costs will be distributed in the following 

order per each hour’s occurrence:  

2.  Penalties not distributed in item 1 will be distributed to the LSEs 

that did not contribute to the supply deficiency or Shed Load event 

(Non-Defaulting LSEs) by the formula:…”  

Duquesne is agreeable to accepting the revisions offered by the Industrial Interveners group.  We agree and direct that these revisions be included in the compliance filing. 
Rule 16.2(F): Events of Breach

Duquesne has offered the following for Rule 16.2 (F):  “The failure of the EGS to post, supplement, replace or maintain any form of credit required to be so posted, supplemented, replaced or maintained pursuant to the terms of the Tariff”.  

Our December Order specifically modified Rule 16.2(F) to recognize the type of security to be posed would be that required by revised Rule 4.5  (December Order at p. 21).  On pages 10-11 of our December Order, we made the following determinations about Rule 4.5 security:  

We agree with the ALJ that some form of security appears to be appropriate with regard to the shed load penalties.  We also agree with the ALJ’s concerns that a letter of credit is the most expensive form of security that could be required.  The Comments of Strategic and Dominion regarding the level of security are also well taken.  Accordingly, we will reject Duquesne’s Rule 4.5 to the extent that it mandates a letter of credit equal to the statewide bonding requirement now in place for an EGS.  Instead, we will direct Duquesne to provide for alternative forms of security, including bonds and corporate guarantees.  


Duquesne is also directed to incorporate the approach advocated by Strategic at Page 12 of Strategic’s Comments regarding the level of security to be required.  However, the level of security should be the amount of imbalance/penalty charges incurred, not the amount of imbalance/penalty sums paid.  This modification is required to eliminate the impact of any netting of amounts due from the EGS.  Nothing in this determination is intended to alter the provisions relating to creditworthiness set forth in Rule 12.4 of Duquesne’s existing Supplier Tariff.  


We note that Strategic proposes that if a security instrument is required for EGS performance under Rule 4.7, then a similar security instrument must be required of Duquesne for its obligations under the Rule.  (Strategic Comments at 13).  This proposal is rejected.  There is nothing in the record to support the proposed modification.  


Duquesne’s proposed language of Rule 4.5 on Forms of Financial Security provides as follows:  


(a)
The EGS shall post with the Company financial security consisting of cash, an irrevocable letter of credit issued by an investment grade commercial bank, a bond issued by an investment grade surety company, or corporate guarantee issued by an investment grade EGS or an investment grade affiliate of the EGS, in form and substance reasonably acceptable to the Company, in an amount equal to the average of the EGS’s imbalance/penalty charges in the two highest consecutive months or either the previous or a projected future 12 months for the amount of imbalance/penalty charges incurred, not the net amount of imbalance/penalty sums paid, which cash, letter of credit, bond or corporate guarantee shall remain in place for such amount for the entire term of coordination services provided under this tariff with the Company.  


(b)
The Company shall have the right to draw upon the EGS financial security for the payment of Supply Violation Charges calculated pursuant to Rule 4.7 hereof.  

(Emphasis added).  


Duquesne proposes to later submit Rule 16(F) language that more accurately reflect the types of credit that the Commission found acceptable in our December Order.    

Pending submission and approval of that proposed language, we believe that our December Order’s determinations regarding the language provisions for Rule 4.5(a) and (b), as set forth above, must be controlling for purposes of Rule 16(F).  

DQE’s subsequent submittal shall, at a minimum, include all modifications to the Rule 16.2(F) language, as set forth above, regarding security.  
Conclusion

Based upon the discussion above, we conclude that no further analysis and investigation of the instant tariff supplement, after the appropriate changes are made and submitted as directed, is warranted at this time. THEREFORE, 

IT IS ORDERED:

1.  That Duquesne Light Company’s compliance tariff Supplement No. 4 to Electric Coordination Tariff No. 3S as filed to become effective on February 17, 2004, be rejected. 

2.  That within 10 days after then entry of this order Duquesne Light Company shall file a compliance tariff supplement reflecting the following modifications outlined in the body of this order:


A. Duquesne shall include the following language as the language governing the definition of ”shed load” in its tariff:  


“Additionally, each LSE shall have the right to interrupt its own



contracted interruptible service customers without penalty, but



interruption of an interruptible customer due to an energy supply



default of an LSE other than the one contractually obligated to serve



that interruptible service customer shall be considered a deliberate



interruption of service and a ‘Shed Load’ event and will be subject to 



penalties where appropriate.”



B. Duquesne shall include the following language as the governing language for Rule 4.7(a):  



“In the event that the EGS does not either schedule the forecasted 


load obligation according to the EGS Supply Forecast, as 



contemplated by Rule 6.1 hereof, or schedules the forecasted load 


obligation as contemplated by 
Rule 7.3.1 hereof, then:…..”


 
The Rule 4.7(a)(iii) language shall also provide as follows:  



“The EGS shall receive from the Company a credit in an amount


of dollars equal to the credit under the OATT applicable to an over-


delivery of an amount of Energy equal to that portion of the EGS


Energy Imbalance attributable to the portion of such over-delivery 


that exceeds 110% of such forecasted load obligation (without


reduction of any costs the company incurs in disposing of such


excess energy) if that portion of the over-delivery occurred at the 


Company’s request.”

C. That the language relative to Rule 4.7(b) shall provide as follows:  
 

“Any penalties collected under 4.7(a)(iii) and 4.7(a)(iv) above in 



excess of the Company’s costs will be distributed in the following 



order per each hour’s occurrence:  

2.  Penalties not distributed in item 1 will be distributed to the LSEs 


that did not contribute to the supply deficiency or Shed Load event 


(Non-Defaulting LSEs) by the formula:…”  


D. That the language relative to Rule 16.2(F), pending submission of any alternative language proposed by DQE, shall provide as follows in order to be consistent with our December Order:  

The EGS shall post with the Company financial security consisting of cash, 
an irrevocable letter of credit issued by an investment grade commercial 
bank, a bond issued by an investment grade surety company, or corporate 
guarantee issued by an investment grade EGS or an investment grade 
Company, in an amount equal to the average of the EGS’s 
imbalance/penalty charges in the two highest consecutive months or either 
the previous or a projected future 12 months for the amount of 
imbalance/penalty charges incurred, not the net amount of 
imbalance/penalty sums paid, which cash, letter of credit, bond or corporate 
guarantee shall remain in place for such amount for the entire term of 
coordination services provided under this tariff with the Company.  

The Company shall have the right to draw upon the EGS financial security for the payment of Supply Violation Charges calculated pursuant to Rule 4.7 hereof.  


3.  That the Exceptions and Comments as filed by Strategic Energy, LLC, Dominion Retail, Inc., and the Duquesne Industrial Interveners are sustained or denied consistent with this Commission Order.  


4.
That Duquesne Energy be instructed to submit language reflecting these determinations, including that set forth in Ordering Paragraph 2, to the Commission in its compliance filing.  


5.
That upon Commission review and acceptance of the compliance filing, the record at Docket No. R-00038092 be marked closed.









BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED: April 15, 2004
ORDER ENTERED:  April 15, 2004
� 	TLR refers to the measures that Transmission System Operators initiate to alleviate congestion on their transmission systems (Duquesne St. 1 at 5).
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