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history of proceedings
On July 20, 2000, West Brownsville Borough (“West Brownsville”) filed a formal complaint against Norfolk Southern Railway Company, incorrectly identified as Norfolk Southern Corporation in the original pleading (hereinafter referred to as “Norfolk”).
  The complaint alleged that Norfolk failed to properly maintain its railway facilities at and/or around Main Street in West Brownsville Borough.  Also named in the complaint were Washington County and the Pennsylvania Department of Transportation (“PennDot”).  

PennDot filed an answer to West Brownsville’s complaint on August 4, 2000.  Washington County filed an answer and New Matter on August 8, 2000.  Norfolk filed an Answer and Motion to Dismiss on August 8, 2000 and a Reply to Washington County’s New Matter on August 25, 2000.  Counsel for the Commission’s Bureau of Transportation and Safety (“BTS”) entered an appearance on June 11, 2003.  Hearings scheduled for July 30, 2003 and August 19, 2003 were rescheduled and finally held on November 6, 2003 before the undersigned Administrative Law Judge.

The record in this case consists of a 140-page transcript of that hearing, as well as 8 exhibits sponsored by PennDot and the written testimony of David Oliver, a civil engineer for the Commission’s Bureau of Transportation and Safety.  Mr. Oliver’s prepared testimony had been filed by the Law Bureau on October 1, 2003.

Upon completion of the transcript of the hearing a briefing schedule was established.  Main briefs were filed by Norfolk, by PennDot, by the Law Bureau and by the Complainant.  Norfolk and the Law Bureau also filed Reply briefs.  The record closed on February 17, 2004, the last day for filing briefs.
findings of fact
1. A segment of Norfolk’s railroad occupies an approximate 9.2 feet wide section of Main Street, West Brownsville, Pennsylvania running for a length of approximately 2,997 feet down the center of the street.  (PennDot Exs. Nos. 1, 3 and 4; Commission Ex. 1; Tr. 53)
2. There are multiple at-grade crossings along the described segment of Main Street.  (PennDot Exs. Nos. 1 and 3)
3. Witness Mark Brockman, Mayor of West Brownsville Borough testified that there are “7 to 8 roads that intersect” Main Street.  Those intersections thus also are at-grade railroad crossings.  (Tr. 12-13)
4. In a twenty-four (24) hour period, two to three hundred cars traverse Main Street.  (Tr. 13)
5. The rail traffic on the subject track consists of between 22 to 25 coal trains per day.  (Tr. 106)
6. The referenced segment of Main Street is not a State highway.  (Tr. 57)
7. The referenced segment of Main Street and some adjacent structures have experienced damage and/or deterioration as well as drainage problems due to the presence and use of the railroad facilities.  (Commission Ex. No. 1, lines 54-61; PennDot Exs. No. 1 East, 1 North, 1 South and 1 West)
8. The surface of the railroad crossing site does not slope in the direction of the drainage inlets and pipes which causes water to pool in the street after it rains.  (Commission Ex. No. 1, lines 114-122)
9. The drainage problem materially contributes to the failure of the road surface.  (Commission Ex. No. 1, lines 59-61, 119-122)
10. There has been no standard established for the reasonable condition of the site’s railroad crossing and the railroad structures.  (Commission Ex. 1, lines 92-93)

11. The establishment of such a standard would be useful for future determination of when repairs and maintenance should be performed.  (Commission Ex. 1, lines 93-94)

12. The alignment and elevation of the railroad and roadway resulting from proper repair will establish a standard for the profile and cross section.  (Commission Ex. No. 1, lines 107-109)

13. There is a pooling effect on certain areas of Main Street which is caused by improper drainage along the railroad tract.  (Transcript generally)

14. The pooling effect along the railroad tracks causes mosquitoes to breed in the warmer months and causes icy patches in the winter months.  (Tr. 40-42)

15. Located near the subject area are residences, a picnic area, and community playground.  (Tr. 40-42)

16. The mayor of West Brownsville testified that he can see the railroad track sink down when a train passes over.  (Tr. 15)

17. The Commission’s witness testified that a failure of the railroad subbase could cause a sinking of the tracks (Tr. 91).  He further testified that the drainage problem materially contributed to the failure of the surface structures.  (Commission Ex. No. 1, lines 117-122)

18. There are three crushed, terra cotta sewage pipes underneath the railroad tracks on Main Street that are crushed and that do not drain properly.  (Tr. 15-16; Commission Ex. No. 1, lines 114-122)

19. The referenced drainage pipes were installed under the street and railbed approximately 12 years ago in a joint project by the Borough and railroad.  (Tr. 16-17)
discussion
West Brownsville filed this complaint with the Commission because its officials believed that the Norfolk Southern Railway Company, which operated coal trains daily in the middle of Main Street in the community, had failed to properly maintain its railroad facilities.  The testimony presented at the hearing and the photographic exhibits introduced into the record of these proceedings make it clear that street repairs are needed in and around certain specific areas of the railroad tracks which run almost 3,000 feet down the center of the street.  More than that, the record also makes it clear that some standard for the profile and cross-section of the railroad facilities needs to be established and maintained.

Norfolk responds to West Brownsville’s complaint by claiming that the Commission has no jurisdiction over the issues involved.  The subject matter of the complaint is preempted, Norfolk argues, by federal law and therefore the Commission should dismiss the Borough’s complaint for lack of jurisdiction.

The federal law relied upon by Norfolk is The Federal Rail Safety Act
  (“FRSA”).  This law was enacted in 1970 “to promote safety in every area of railroad operations and reduce railroad accidents and incidents.”
  The FRSA gives the Secretary of Transportation the power to “prescribe regulations and issue orders for every area of railroad safety supplementing laws and regulations in effect on October 16, 1970.”
  To promote the national uniformity of railroad regulation, Congress included an express preemption provision containing two saving clauses:

Laws, regulations, and orders related to railroad safety shall be nationally uniform to the extent practicable.  A State may adopt or continue in force a law, regulation or order related to railroad safety until the Secretary of Transportation prescribes a regulation or issues an order covering the subject matter of the State requirement.  A State may adopt or continue in force an additional or more stringent law, regulation, or order related to railroad safety when the law, regulation, or order –

(1) is necessary to eliminate or reduce an essentially local safety hazard;

(2) is not incompatible with a law, regulation, or order of the United States Government; and

(3) does not unreasonably burden interstate commerce.

In my opinion, the evidence in this case supports a finding that drainage problems caused by crushed pipes under the railroad tracks, as well as the improper slope of the railroad surface cause an essentially local safety hazard within the area described in the complaint.  The hazards created are the ponding that such poor drainage causes and the icy road conditions and insect breeding sites that directly result from the ponding.  When all of this occurs in the middle of Main Street, I think the situation can be described as essentially and uniquely local.  There is substantial evidence upon which to conclude that this site qualifies as a local safety hazard.  See:  Norfolk and Western Railway Co. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980).  Under this exception to federal law a more stringent standard can be imposed on this 2,500 to 3,000 feet of railroad track in Washington County.  Imposing more stringent standards here would have no application to any other Norfolk facilities.

Section 1501 of the Public Utility Code (“Code”) (66 Pa. C.S.A. §1501) bestows jurisdiction on the Commission to address the issues involved with this essentially local safety hazard found on Main Street in West Brownsville Borough.  Section 1501 states in relevant part, that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  66 Pa. C.S.A. §1501.

Section 2702 of the Code, 66 Pa. C.S.A. §2702, grants the Commission exclusive jurisdiction over all rail-highway crossings in the Commonwealth.  The courts have interpreted the Commission’s jurisdiction to include the highway facilities that lay outside the rail-highway crossings.  Ressler v. Reading, Blue Mountain and Northern Railroad Company, C-00004081 (Opinion and Order entered November 15, 2002; Borough of Gilberton v. Reading, Blue Mountain and Northern Railroad Company, C-00004371 (Order entered June 18, 2003).  In each of these cases the Commission asserted jurisdiction over retaining walls which were owned by the railroad but which lay outside the boundary of the actual crossing.  The Commission reasoned that the repair of these structures was in the public interest and asserted jurisdiction over the extended crossing project.  Here, the public interest also requires that the Commission exercise its jurisdiction to coordinate the necessary correction of a public safety hazard. 

With respect to that correction, the Commission is empowered to determine and prescribe the manner in which a crossing may be altered or reconstructed.   66 Pa. C.S.A §2702(b).  The Commission is also authorized to order the alteration or reconstruction of a crossing upon such reasonable terms and conditions as it shall prescribe.  In apportioning costs and future maintenance responsibilities for the project, the Commission is not limited to any fixed rule, but takes all relevant factors into consideration.  The only requirement being that its orders must be just and reasonable.  East Rockhill Township v. Pa. P.U.C., 540 A.2d 600 (Pa. Cmwlth. 1988).  The assignment of future maintenance of any portion of a crossing remaining in place is logically within the parameters of “reasonable terms and conditions.” Id

This Commission has entered two previous orders regarding the eight at-grade crossings of what was formerly known as Railroad Street and is now known as Main Street.  In the first order, Application of the Department of Highways of the Commonwealth of Pennsylvania, Docket No. A-59693 (Order entered January 6, 1941) PennDot Ex. No. 3, the Commission assigned the future responsibilities to West Brownsville Borough, the previous owner of the railroad facilities, and the Department of Highways.  The Order read, in part:

9.
That upon completion of the improvement herein ordered and its opening to public use, The Pennsylvania Railroad Company, at its sole cost and expense, furnish all materials and do all work necessary to maintain its altered facilities, including the timber flangeways and track inlet and corrugated pipe herein order installed at State Highway Survey Station 11-35.

10.
That, upon completion of the improvement herein ordered and its opening to public use, the Borough of West Brownsville furnish all materials and do all work necessary to maintain properly the paving herein ordered constructed by said borough in the 9.2-foot- wide area occupied by the track of the railroad company, and to maintain portions of all highways connecting with or intersecting at Railroad Street, which are herein ordered altered and are located beyond the new roadway pavement herein ordered to be constructed on Railroad Street.

11.
That, upon completion of the improvement herein ordered and its opening to public use, the Department of Highways furnish all materials and do all work necessary thereafter to maintain properly the remainder of the improvement including new drainage facilities, except as herein otherwise provided.  PennDot Ex. No. 3, page 10.

In 1976, because PennDot had relocated State Highway 268 away from Main Street and because Main Street would no longer be a state road, PennDot asked the Commission to relieve it of any future responsibilities from maintaining that portion of Main Street which was occupied by the railroad.  The Commission granted the petition.  See:  Petition of the Pennsylvania Department of Transportation for modification of the Commission’s Order issued January 6, 1941, Docket No. P64 (Order entered November 23, 1976, PennDot Ex. No. 4)

The effect of the 1976 order was to transfer from PennDot to West Brownsville Borough all maintenance responsibilities which PennDot held pursuant to paragraph 11 of the 1941 order.  (PennDot Ex. No. 4, page 3)

According to David Oliver, the witness presented by the Commission’s Bureau of Transportation and Safety, and the only expert witness to testify in this matter, these past orders do not currently serve the public interest.  I find that his recommendations for establishing and maintaining safe conditions at the subject rail crossings are fair and reasonable and that the recommended apportionment or repairs, maintenance and costs of same are likewise fair and reasonable.

conclusions of law
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.
2. The Commission has exclusive jurisdiction over all rail-highway crossings in the Commonwealth and the approaches thereto.

3. The Complainant has met its burden of proving that the railroad track which runs down the center of Main Street in West Brownsville Borough is in such physical condition that it presents a safety hazard to the local community.

4. The Commission has the exclusive authority to order the construction, reconstruction, alteration, repair, protection or abolition of rail-highway crossings, as well as the exclusive authority to determine and order which parties should perform such work at the crossings and which parties shall maintain the crossings in the future, all to effectuate the prevention of accidents and to promote the safety of the public.

5. The Commission is empowered to determine and prescribe the manner in which rail-highway crossings may be altered and reconstructed.

6. The Commission is empowered to order the alteration and reconstruction of rail-highway crossings upon such reasonable terms and conditions, including the assignment of future maintenance of any portion of the crossing remaining in place, as it shall prescribe.

7. The Commission has the exclusive authority to assess the costs of the work ordered performed upon the parties to this proceeding in such proper proportions as it may determine.

8. In apportioning costs in rail-highway crossing cases, the Commission is not limited to any fixed rule, but takes into consideration all relevant facts, the only requirement being that its Order must be just and reasonable.

9. The allocation of costs for this project and the assignment of future maintenance responsibilities as set forth in the following Recommended Order are fair, just and equitable to each party.
order
THEREFORE,
IT IS RECOMMENDED:

1. That the complaint of West Brownsville Borough v. Norfolk Southern Corporation, Washington County, Commonwealth of Pennsylvania, Department of Transportation for the repair and maintenance of the at-grade crossings at and/or around Main Street in West Brownsville Borough, Washington County, at Docket No. C-00003930 is sustained.
2. That the Motion of the Norfolk Southern Railway Company to dismiss the complaint of West Brownsville Borough is denied.
3. That West Brownsville Borough and Norfolk Southern Railway Company shall be given six (6) months from the date of the entry of this order to determine the track and roadway areas that need repair, and the nature of the repair work to be done.  The parties will stipulate as to what sections of Main Street are in acceptable condition.

4. That the alignment and elevation of the railroad and roadway that results from this repair work will establish a standard for the profile and cross-section  of the railroad facilities.  Any deviation from that alignment of greater or less than two (2) inches will be considered a breach of the standard.  Repairs will be required in the event of a breach.
5. That non-functioning drainage facilities at this site, including the roadway contours around the inlets of the drains, should be identified by the parties and made part of the initial repairs.  West Brownsville Borough is authorized to extend current or construct new drainage pipes under Main Street.
6. That Norfolk Southern Railway Company shall bear 100% of the cost for any work to be performed on its facilities and the approximately 9.2 foot wide section of road surface it occupies.
7. That West Brownsville Borough shall bear 100% of the cost for any work that needs to be performed on the road surface from the end of the railroad ties to the curb.
8. That the Pennsylvania Department of Transportation and Washington County have no responsibility for this repair work or the costs associated with it.
9. That Norfolk Southern Railway Company shall perform all repair and maintenance work related to the track and the surface it occupies.  Specifically, it must perform all work related to the approximately 9.2 foot wide section of Main Street that its railroad occupies.

10. That West Brownsville Borough shall perform all repair and maintenance work related to the area of the road surface outside this 9.2 foot wide section to the curb of Main Street.
11. That West Brownsville Borough shall perform all work related to the repair of the drainage system and the related roadway surface on Main Street.  Norfolk Southern Railway Company shall conduct any necessary railroad protective services and track work that may result from repairs to the drainage system.  Any repairs or replacements to the drainage system that lies below the railroad track should be done by way of an open trench.

12. That as a general rule, Norfolk Southern Railway Company and West Brownsville Borough shall provide each other with 30 days notice of any intended repair or maintenance work, except in the instance of emergency repairs that require immediate action.  Minor repairs that would not impede the normal movement of trains or vehicles at this site may be undertaken without notice.

13. That West Brownsville Borough and Norfolk Southern Railway Company shall conduct the agreed upon repair work in segments of approximately 500 feet, with one segment completed every year during the first two weeks of the month of July.  The first stage of repairs should commence during the first two weeks of July 2004.  West Brownsville Borough will make use of this two week period to conduct any needed extension of expansion of drainage pipes that need to traverse beneath Main Street.  The parties may agree to an alternative work schedule.

14. That in the event that West Brownsville Borough and Norfolk Southern Railway Company are unable to come to an agreement as to necessary repairs in the six months following the entry of this order, another hearing will be held at which the areas of the site that are in dispute will be addressed.

15. That West Brownsville Borough and Norfolk Southern Railway Company shall render each other full cooperation and make a good faith effort to resolve this matter.

16. That this Opinion and Order, insofar as it allocates costs and expenses to various parties, is without prejudice to their rights to recover those costs and expenses from others pursuant to any applicable law or lawful judgment.

17. That in all respects not inconsistent herewith, all previous Orders of the Pennsylvania Public Utility Commission pertaining to the subject crossing shall remain in full force and effect.

18. That this Opinion and Order is binding upon the parties hereto, their respective successors and assigns.

Date:  April 14, 2004




_______________________________









Fred R. Nene








Administrative Law Judge

� 	The ordering paragraphs will address the Respondent in the correct form.


� 	49 U.S.C. §20101 et seq.


� 	Id. at §20101.


� 	Id. at §20103(a).
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